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Abolition of Imprisonmont fob Debt Act 1889. See Insolvency. 2. 

Action bt Lic£NSEES, See Grown Lands Act 1886. 

AnjouBNMENT SINE DIE. See Insolvency. 2. 

Administration cum tk^t— Will —Informality —Misnomer— InteiUion. D. 
executed a certain document in the words and figures following : — 

Town of Kapunda. 

Ward. Assessment. Section. Block. Allotment. 

N 170 1478 8 

N 171 1478 8 

Given to Mrs. Frances Chamberlain for her own property by Mr. Bobe^t 
Dawson. 

Date— April 6th, 1889. 

Witnesses — Thomas Henry Boberts. Bobebt Dawson. 

George Thomas Stomy. 
D. died in November 1889, a widower, without next of kin. On appli- 
cation for grant of letters of administration with the will annexed to F. B., 
misnamed in the will F. C, the sole devisee, 

Heldf that F. 6. was entitled to grant of letters of administration cum 
test, on proof that she was the person intended by D., and on proof that D. 
intended the said document to operate as his wiU. In re Dawson ... 92 

Administration — Revocation of grant of letters of administration by the 
Court or a Judge, The Sapreme Court has power to revoke a grant of 
letters of administration granted by that Court. In the goods of Alexander 
8tev}art, deceased ... ... ... ... ... ... 186 

— ^— — — IN Northern Territory, Order fob. See Testamentary 
Causes Act 1867. 1. 
 See Public Trustee Act 1880. 



AdulteRilTED Milk. See Corporation Act 1880. 
Advioe, Petition for Judicial, ^ee Property Act 1860. 
Affii'AVIT. See Testamentary Causes Act 1867. 3. 
Allegation of Second Marriage. See Bigamy. 
Ambiguity. See Intercolonial Debt^ Act 1887. 
Ancient Lights. See Prescription. 
Appeal. See Insolvency. 1. 
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Application of Cobpus of Estate to Maintenanck of Infant Bene- 

FioiARiss. See Property Act 1860. 
— — OF Impebial Pbesobiptiom Acts to Pbovinob of South Aus- 

tbalia. See Prescription. 
, SuppBKSSiON op Facts on. See Interim Injunction. 
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Appointment of Attobnet. See Companies Act Amendment Act 1886. 

Appbopbiation, Subsequent. See Larceny. 

Abtiolbd Glebes, Rules of the Supbbme Coubt as to. See Practice. 1. 2. 

Abtioles of Glebkship. See Practice. 1. 

Assignment of Abticles. See Practdoe. 1. 

Assignment of Goodwill. See Trade Marks Act 1863. 

AssuBANCE Monet, Life. See Will. 1. 

Attestation. See Testamentary Gauses Act 1867. 3. 

Attobnet, Appointment of. See Gompanies Act Amendment Act 1886. 

AuTH )BiTT OF Reoistbab IN INSOLVENCY. See Insolvency. 2. 

Banknotes, Finding Stolen. See Larceny. 

Bbnefigiallt Intebesteu, Notice to Pebsons. See Settled Estates Act 1880. 

Bbneficiabiks, Infant, Application of Gobpus of Estate to Maintenance 
of. See Property Act 1860. 

Benefit, Voluntabt. See Settlement. 

Bequest, Conditional. See Will. 1. 

BiQAMY — Allegation of second marriage— Evidence of identity. On an indict- 
ment for bigamy it is enough to allege and prove a second marriage with a 
person name unknown, or with a person passing by the name mentioned in 
the iharriage certificate. When, however, a second marriage with a 
particular person known by a particular name is alleged in the information, 
the onus is on the Grown not only to prove a second marriage, but a second 
marriage with the particular person alleged in the information. Beg, v. 
Sanson ... ... ... ... ... ... ... 107 

Bodies, Liability of Public. Bee Damages. 2. 

By-Law. See Corporation Act 1880. 

Gebtiobabi. See Local Courts. 1. 

Ghaffet Bbothebs Ibbigation Wobks Act IBBJ-^The Taxation Act 1884— 
Liability of land under license to taxation. By agreement entered into 
with the Government of South Australia under a private Act the plaintiffs 
undertook to expend £300,000 towards improving 250,000 acres by intro- 
ducing irrigation, and subject to the conditions in the agreement they were 
to be granted the fee-simple of the 250,000 acres. The Act provided that 
the plaintiffs should not at any time hold more than 5,000 acres for them- 
selves. They were to occupy the block of 250,000 acres by instalments in 
pursuance of licenses issued by the Grown. Under such a license they 
immediately took possession of 30,000 acres, called Block A, and made .. 
improvements. In 1888 they received notice that they were assessed for 
taxation on the 30,000 acres. 

Held, that the land comprised in Block A was not liable to taxation. 
Chaffey and Another Y, The Commissioner of Taases ... ... ... 66 

Citation, Substituted Sebvice of Petition and. See Matrimonial Cause 
Act 1867. 2. 

Clebks, Rules of the Supbeme Coubt as to Abticled. See Practice. 1. 2. 
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Clerkship, Articles of. See Practice. 1. 

Collision. See Pilotage, Compulsory. 

Commissioner or Judge, Interkst of. See Insolvency. 2. 

Companies Act Amendment Act 1886 — Foreign company — Appointment of 
attorney— Construction of statute — Contract — Illegality. By sec. 8 of The 
Companies Act Amendment Act 1886 it is provided that *' any foreign com- 
pany may from time to time, by any instrument in writing under its 
common seal, or executed in such manner as to be binding on the company, 
empower any person in the Province of South Australia either generally or 
in respect of any specified matters, as its attorney." Sec. 10 of the same 
Act further provides that before any foreign company shall commence 
business in the Province of South Australia the attorney so appointed shall 
deposit with the Registrar of Companies certain documents therein referred 
to, and under sec. 11 subsections 1 and 2 he must do certain other things. 

Held, that the provisions of the Act as to the appointment of an 
attorney were permissive and not compulsory, and therefore could not by 
construction operate to prohibit a foreign company, having no attorney 
appointed as provided, from commencing and carrying on its business and 
entering into valid contracts in South Australia. Picturesque Atlas 
PvhlisJiing Company v. Campbell ... ... ... ... 145 

CoMFANT, Winding up of. See Master and Servant. 

CoHPULSOBY Pilotage. See Pilotage, Compulsory. 

Conditional Bequest. See Will. 1. 

Conditional Devise. See Construction of Will. 

Condonation. See Matrimonial Causes Act 1867. 1. 

Construction. See Corporation Act 1880. 

 See Intercolonial Debtors Act 1887. 

See Property Act 1860. 

See Settlement. 

 See Will. 1. 2. 3. 4. 5. And see Construction of Will. 

— — OF Statute. See Companies Act Amendment Act 1886. 

^^^— See Medical Acts. 

Construction of Will — Conditional denise — Oift over -Rents and profits 
accruing during minority of devisee — Vesting. The testator by his will 
specifically devised certain real estate to the plaintiff should he attain the 
age of 21 years, but not otherwise. There was a general devise and 
bequest of the residue in which the plaintiff participated subject to the 
same conditions. The plaintiff attained that age. 

Held, that the real estate devised to the plaintiff vested immediately 
on the testator's death, and that the plaintiff was entitled to the rents and 
profits accruing therefrom after the testator's death and during the plain- 
tiff's minority. In re Edward Dauncey Chapman, Hewett v. Bullock 
and Others ... ... ... ... ... ... 77 

Continuance of Life, Presumption of. See Equity Act 1866. 

Contract. See Companies Act Amendment Act 1886. 

CoNTBiBUTOBT NEGLIGENCE. See Damages. 1. 

:  See Negligence. 

CoEPOEATiON Act 1880— J'ood and Drugs Act ISS^—By-Law— Construction 
—AdiUtera^ted m^lh— Scienter^ T. was charged under a by-law of the Cor- 
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poration of the City of Adelaide, for that he caused to be sold in the City 
of Adelaide dilated milk. The by-law was in these words : "No person 
shall sell milk produced from cows fed upon any substance deleterious to 
the quality of milk, nor shall any person adulterate by water or otherwise 
milk to be sold in the said city, or sell or cause to be sold in the said city 
adulterated, unwholesome, or diluted milk : and any person in the employ- 
ment of another who shall kaowingfly violate any provision ot this section 
of this by-law shall be held equally guilty with the principal and suffer the 
same penaHy or punishment.'* 

The milk was sold by the servant of T. without T.'s knowledge. There 
was no evidence that T. knew that the milk was adulterated. 

Heldf that to sustain a conviction under the by-law it was not neces- 
sary to prove T.'s knowledge of the fact that his servant was selling 
adulterated milk. Shahespeare y» Taylor ... ... ... 51 

Corpus of Estate, Application of fok Maintvnanob of Infant 
Beneficiaries. See Property Act 1860. 

Costs as between party and party. See Costs. 

Costs of Appeal, Security for. See Insolvency. 1. 

Costs. See Roads Act 1884. 

COBTB— Taxation— Discretion of Taxing Master— Costs as between 'party and 
party. The Court will not, on a review of taxation of costs, interfere with 
the decision of the Taxing Master, on the question of the amount unless a 
gross mistake has been made. 

As between party and party, refresher fees should not be allowed 
excppt in oases where witnesses are examined and the length of the 
case could not have been reasonably anticipated. Swan v. The Bank of 
New Zealand ... ... ... ... ... ... 20 

Costs, Wife's. See Matrimonial Causes Act 1867. I. 

Covenant, Restrictive. See Settlemvmt. 

Crown Lands Act 1886 -T/ie Local Court>t Act 1886, sec. ISS—Mi'neral license 
— Possession against a wrongdoer — Action by licensees —Nonsuit, P. and 
D. were owners of two mineral licenses and agreed with the plaintiffs that 
they, the plaintiffs, should prospect the land held under license in consider- 
ation of a half interest in the claim and all the ore raised by the plaintiffs 
during three months. The plaintiffs entered on and raised from the land 
certain ore within the time limited, having in the meantime sold their in- 
terest in the said claims to a company (represented by the defendants). 
A mineral lease of the claims was granted under the Crown Lands Act 
1886 by the Commissioner of Crown Lands to the said company, and there- 
upon the defendants, including P., entered upon the land and seized the 
ore raised by the plaintiffs. 

In an action in trover in the Local Court to recover the ore seized, 
plaintiffs were nonsuited. 

Heldy that as between the plaintiffs and the defendants the plaintiffs 
were owners of the ore raised by them, notwithstanding that under P. 
and D.'s mineral licenses they were not entitled to remove from the land 
more than one ton of ore ; that as the evidence in support of the plaintiffs' 
plaim was uncQutradicte4 and disclosed a le^l right, the Court b^low had 
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no power under the provisions of sec. 138 of the Local Coarts Act 1886 
to nonsuit plaintiffs. Lambert and Others y. Putt and Another ... 58 

Damages. See Pilotagre, Compulsory. 

1. DkUkQisB—Contrihutory negligence — Vis major, L. owned certain land with 

erections and buildings on part thereof. Previous to the erection of a 
railway bridge by the defendants across a creek near L.'s property, the 
water in the greek ran past L.'s property in its own natural bed. 

The defendants in constructing a line of railway built a bridge with two 
spans at an acute angle across the creek in close proximity to the plaintiff's 
house ; filled in a portion of the natural bed or previous course of the 
creek, and dug out a fresh channel for it on part of the plaintiff's land. 

L. received compensation for the piece of land taken for the new creek. 

An unusual flood, the result of heavy rains, occurred at Narracoorte 
where L.'s property was situated, and damaged L.'s property. 

The defendants did not compensate L. in respect of the damage, but 
put a stone wall in the creek and filled up the embankment, and re- 
erected a f enc9 belonging to L. 

By reason of the manner in which the bridge was erected the water 
during the fiood rushed up against the western abutment of the bridge and 
was turned from its proper course, and by such deviation was driven 
straight for L.'s house. 

It was proved that if there had been a third span the damage would 
not have been occasioned. 

Held, that there- was not sufficient evidence that the fiood was the 
act of God, but that the manner in which the bridge was constructed was 
the proximate cause of the injury sustained by the plaintiff. 

ffeld also, that the application of the rule of law as to vis major must 
be controlled by the evidence of the circumstances of each individual case. 
Lucas Y. The Commissioners of Raihoay 8 ... ... .. 24 

2. DA1CA.0ES — Injunction — Liability of public bodies — Negligence — 

Evidence of negligence. The defendant council caused to b<3 con- 
structed upon a road within its district a certain artificial work or drain. 
M. while riding along this road was thrown from his horse and injured by 
reason, it was alleged, of his horse having stumbled over the work or 
drain in question. 

In an action for damages and for an injunction, 

Held^ that a public body such as the defendant council was liable 
for the non-performance or for the negligent performance of statutory 
an<] other daties imposed upon it< 

Held, farther, that the alternative question of n^ligence or no negli- 
gence on the part of the defendant council should not be sent to the jury 
on evidence which was equally consistent with either alternative. Such 
evidence should be taken as affording no proof of negligence. McAshUl v. 
District Council of Spalding ... ... ... ... 140 

Dauohtbr's Shares, Yestino of Married. See Will. 5. 

Death, Presumption of. See Equity Act 1866. 

Debt, Abolition of Imprisonment for. See Insolvency. 2 

Debt, Judgment. See Intercolonial Debts Act 1887. 

Debtor. See Intercolonial Debts Actl3$7, 
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Debts Act 1887, Intercolonial. See Local Courts. 2. 

Deed, Incomplete. See Stamp Act 1886. 

Defraud, Quitting the Pbovinck with Intent to. See Intercolonial 
Debts Act 1887. 

Determination of Sukyick. See Master and Servant. 

Devise. See Will. 2. 

Devise, Conditional. See Construction of Will. 

Devisee, Bents and Profits accruino dt/rtno minoritt of. See 
Constraction of Will, 

Discharge of Insolvent. See Insolvency. 2. 

Discretion of Taxino Master. See Costs. 

Dismissal. Sec Roads Act 1S81 

Dispensati jn with Notice. See Settled Estates Act 1880. 

Dissolution of Mauri age. Petition bt Wife for. See Matrimonial 
Causes Act 1867. 1. 

Distribution. See Will. 2. 

Duty, LiABfLiTY of Stamp. See Stamp Act 1886. 

Easements. See Prescription. 

Employers Liability Act 1884. See Local Courts. 1. 

Equity Act 1886— ilitJea — Inquiry— Presumption of death — Presumption of 
continuance of life— Will — Legacy — Lapse. C. by his will gave one-third 
of his residuary estate to his daughter '*M. or her children." M. had 
departed this province and had not been heard of fur twenty years before 
the testator's death. The execniors under the will paid the residue into 
Court where the share of M . or her children remained unclaimed. On a 
partition by the next of kin, praying distribution of the share in Court, an 
enquiry by the Master was directed and advertisements inserted pursuant 
to I'he Equity Act Rules, chap, xxviii. sec. 43. On the enquiry it appeared 
that M. had married one David iSchelbner and gone to New South Wales 
' in 1847. Hearsay evidence was given of the birth of a son of the marriage, 
alleged to be living in 1855, and a certificate of baptism was produced, 
showing that a child C. O. the son of M. and David Shrivduer was born in 
Sydney in 1848. 

The Master reported, inter alia — 

1. That M. was dead in 1862. 

2. That she had a son C. O. who was living in 1855. 
On a motion to vary the Master's certificate, 

Held, that the evidence did not support the finding of the Master that 
M. had a son who was living in 1855. 

Held, further, that the onus of proving the existence of a person or 
persons capable of taking under the bequest to M. or her children was on 
the executors of the deceased's will. In re Cain^s Trusts ... ... 181 

Estate during Widowhood. See Will. 4. 

Estate, Petition for Sale uf Settlkd. See Settled Estates Aot 1880. 

JIstate to Maintknancb of iNfANT Childi^ein, Application of Corpus of. 
3ee Property Act 1860, 
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Eyideivck of Idrntitt. See Big^amy. 

EviDBNCB OF NEGLiaKNOS. Fee Damrgres- 2. 

Exemptions. See Stamp Act 1886. 

Facts, Supprbssion op, on Application. See Interim Injunction. 

False Pretknces. See Medical Acts. 

Finding Stolen Banknotes. See Larceny 

FoBSiON Company. See Companies Act Amendment Act 1886. 

Food and Dkuos Act 1882. See Corporation Act 1880. 

Obnsbal Hiring. See Master and Servant. 

QiFT OYSB. See Construction of Will. 

Goodwill, Assignment of. See Trade Marks Act 1863. 

Gba(it of Letters uf Administration, Beyocation bt the Coubt ur 
A Judge of. See Administration. 

Habeas Cobcus. See Insolvency. 2. 

Habeas Corpus. Ser Police Act 1869. 

Habd Labob, Poweb of Justice to Impbison with. See Police Act 1869. 

Hirinq, Qknekal. See Master and Servant. 

Hiring, Weekly. See Master and Servant. 

Identity, Eyidencb of. See Bigamy. 

Illegality. See Companies Act Amendment Act 1886. 

Imjtation. See Trade Marks Act 1863. 

Imperial Prescription Acts, Application op to Province op South 

Australia. See Prescription. 
Incomplete Deed. See Stamp Act 1886. 
Infant Beneficiaries, Applicaion of Corpus of Estate to Main- 

TENANCE of. See Property Act 1860. 
Informality. See Administration cum test. 
Information. See Beads Act 18r4. 
Injunction. See Damages. 2. 
Injunction. See Trade Marks Act 1863. 
Injunction, Interim. See Interim Injunction. 
Inquiuy. See Equity Act 1866. 

1. Insolvency — The Insolvent Act 1886 — Appeal— Security for Coeta of Appeal. 

On an appeal by the wife of an insolvent against the judgment of the Com- 
missioner bf Insolvency setting aside a deed of settlement made on her by 
the insolvent, the appellant, having submitted to the jurisdiction of the 
Court below, will not necessarily be ordered to find security for costs of 
the appeal. In re Carl Frederick Lohrmann ... ... ... 94 

2. Insolvency— TTie Insolvent Act 1H86— Warrant or Order— Authority of 

Registrar in IrMotvency — Protection — Discharge of Insolvent — Habeas 
Coipus — Adjournment sine die— Interest of Commissioner or Judge — 
Aholitdon of Imprisonment }or Debt Act 1889. The Insolvent Act 1886 
does not authorise a Registrar in Insolvency to sign and seal a warrant of 
arrest unless he has the authority of a Commissioner of Insolvency or a 
Judge of the Supreme Court for that purpose, and 

If an Insolvent be detained on a warrant issued without such consent 
he will be discharged. 
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The jnrisdiotion of a Conrt of InsoWenoy to grant protection and to 
order an insolvent into octnal oustody exists from the moment of surrender 
to the time of the granting of his certificate. 

The fact of a final hearing in an insolvency having been (in an interlo- 
cutory proceeding) adjourned sine die does not entitle an insolvent to his 
discharge if there be a valid order by a competent Court for the imprison- 
ment of the insolvent. 

An order in insolvency made by the Commissioner of Insolvency, or 
other judicial person exercising the powers of the Commissioner of Insol- 
vency, who may have any personal interest in the matter before him, is 
voidable but not void, and any party affected may by proper proceedings 
procure such order to be disaffirmed. 

8ecu8 (BoucAUT, J., dissentiente) — On the hearing of argument on a 
return to a writ of habeas corpus granted by the Supreme Court to bring 
np the body of an imprisoned insolvent, the Supreme Conrt will not on 
the ground of public convenience enquire whether the Judge or Com- 
missioner who made the order of imprisonment was interested in the subject 
matter of the litigation. 

The abolition of the Imprisonment for Pebt Act 1889 does not apply to 
warrants and orders as to imprisonment under the Insolvent Act 1886. 
In re W. E. Adcock ... ... ... ... ... 3 

Insolvenct, AuTHoairr op Bboistrab in. See Insolvency. 2, 

Insolvent, Dischargb of. See Insolvency. 2. 

Intbnt to Defraud, Quitting the Province with. See Intercolonial 
Debts Act 1887. 

Intention. See Administration cum test. 

Intention to Beturn. See Larceny. 

Intercolonial Debts Act 188'. See Local Courts. 2. 3. 

_^___- Quitting the province with intent to 

defraud —Debtor — Judgment debt— Ambiguity — Construction — Title of Act. 
The prisoner was indicted on an information laid under sec. 11 of the 
Intercolonial Debts Act 1887 for unlawfully quitting the province with 
intent to defraud one B. being indebted to B. in the sum of ^640. Objeo- 
tion was taken to the information on the ground that it did not allege a 
judgment debt by some Court of competent jurisdiction. 

Held, that the words of sec. 11 **any debtor whatsoever " were nnam- 
bign^ous, and although outside the scope and purpose of the Act as 
denoted by the title (An Act to facilitate the recovery of judgments) must 
be construed without reference to the title, and were therefore not limited 
in their application to the case of judgment debtors. Reg. v. Stevenson ... 105 

Interest of Commissioner or Judoe. See Insolvency. 2. 

Interested, Notice to Persons Beneficially. See Settled Estates Act 
1880. 

Interim Injunction — Irregularity— Suppression of facts on the application. 
The defendants being mortgagees of certain land and threatening to sell 
such land, the plaintiffs brought an action to declare the said mortgage 
void, alleging the mortgage to be forged, and obtained an interim order 
restraining the defendants from proceeding to sell until the hearing. The 
plaintiffs in applying for the interim order omitted to state the fact that 
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oorrespondenoe with referenoe to the snbjeot matter of the dispute had 
passed between the parties daring the preceding nine months. 

Held, that such omission was not of a nature to mislead the Judge 
granting the order, and therefore not a ground for discharging the order. 
That as to the objection that the order went to the hearing and not to a 
fixed date the Court would in future use its discretion as to the form of 
the order in that respect. 

Per BoucAUT, Acting C.J. — The mere fact that no undertaking for 
damages was given would not alone be a ground for discharging the 
order, defendant not being damnified by the delay. O^Brien and Another 
v« The Avstralasian Temperance and QeneraX Mutual Life Aeaurance 
Society Limited ... ... ... ... ... ... 128 

Intestacy, Partial. See WiU. 2. 

Impbisonmbnt for Dbbt, Abolition of. See Insolvency. 2. 

iBBsauLABiTY. See Interim Injunction, 

' See Local Courts. 3. 

i 

JuDGX, Intbbbst of Commissionbb OB. See Insolvency. 2. 
I Judgment Dbbt. See Intercolonial Debts Act 1887. 

Judicial Adyicb, Pbtition fob. See Property Act 1860. 

Jubisdiction. See Testamentary Causes Act 1867. 1. 

JuBiSDicTiON OF Ltcbnsino Bbnch. See Licensed Victuallers Act 1880. 

Jubisdiction of Local Coubt. See Local Court. 3. 

Jubisdiction, Sbbvicb of Summons out of. See Local Courts. 3. 

Jo sticks as to Costs, Poweb of. See Roads Act 1881. 

Justices Pbocbdubb Amendment Act 1883-4. See Police Act 1869. 

Justice, Power of, to Imprison with Habd Labob. See Police Act 1869. 

Labob, Habd, Poweb of Justices to Impbison with. See Police Act 
1869. 

Land Under License to Taxation, Liability of. See Chaffey Brothers 
Irrigation Works Act 1887. 

Lapse. See Equity Act 1866. 

Larceny — Finding stolen hanhnotf^ — Intention to return — Subsequent a>pprO' 
priation, S. was indicted on an information charging him with stealing 
certain moneys and receiving the same knowing them to have been stolen. 
It was proved that certain stolen banknotes were found in the posses- 
sion of S. and that S. knew they were stolen. S. alleged that he found 
them hidden on his own premises and intended at the time of finding 
to return them to the owner, but subsequently appropriated them to 
his own use. The learned presiding Judge directed the jury that even if 
they believed the prisoner's statement that he knew the notes were stolen 
and intended to return them, yet his subsequent appropriation thereof to 
his own use amounted to larceny. 

Heldf that such direction was wrong. There is no distinction in law 
between lost and stolen goods in respect of the animus furandi of a finder. 
Begina y. Stoneham ... ... ... ... ... 61 

Legacy. See Equity Act 1866. 

Legally Qualified Medical Practitioner. See Medical Acts. 

Letters of Administration. See Administration and Administration cum 
test* 
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Liability of Land undbb License to Taxation. See Chaffey Brothers 
Irrigation Works Act 1887. 

Liability of Public Bodies. See Damages. 2. 

Liability to Stamp Duty. See Stamp Act 1886. 

License, Mineral. See Crown Lands Aot 1886. 

License to Taxation, Liability of Land under. See Chaffey Brothers 
Irrigation Works Act 1887. 

License, Wine. See Licensed Yictnallers Act 1880. 

Licensed Viotuallbks Act 1880, Skc. 41 — Wine License ^ Jurisdiction 
of Licensing Bench. A lioeosing bench has jurisdiction to refuse an appli- 
cation for a wine licence under sec. 41 of the. Licensed Victuallers Act 
1880 on the ground that the license is not required. In re William 
Endershy and the Yorke's Peninsula Licensing Bench ... ... 1 

Licensees, Action B7. See Crown Lands Act 1886. 

Licensing Bench, Jurisdiction of. See Licensed Victuallers Act 1880. 

Life Assurance Money. See Will. 1. 

Live Estate. See Will. 5. 

Life, Prpsumftion of Continuance of. See Equity Aot 1866. 

Lights, Ancient. See Prescription. 

1. Local Courts— T?ie Local Courte Act l88^^Employers Liability Act 1834 

— Certiorari. F. sued in a Local Court for a claim of £490 damages under 
the provisions of The Employers Liability Act No. 325 of 1884. F. in his 
notice of action had named J6100 as the amount of his claim. On an 
application under sec. 65 of The Local Courts Act 1886 to remove the 
^ action by certiorari into the Supreme Court, 

Heldf that the case was not withm the proYiBions of sec 7 of The 
Employers Liability Act 1884, the amount claimed being in excess of the 
amount limited in that section, but was governed by the Local Courts Aot 
1886, under the provisions of which certiorari would lie at the discretion of 
a Court or a Judge. Fletcher v. The South Australian Stevedoring Com- 
pany Limited ... ... ... ... ... ... 54 

2. Local Couuts— Local Courts Act 1886, sec, 104 — hitercolonial Debts Act 1887, 

sec, 4. Sec. 104 of the Local Courts Act 1886 requires the permission of 
a Special Magistrate before a summons can be issued against a defendant 
without the province of South Australia when the cause of action has 
arisen within the province. 

Sec. 4 of the Intercolonial Debts Act 1887 provides that any sum- 
mons lawfully issued in any Local Court in the proyince of South Australia 
may be served out of the jurisdiction of buoh Local Court, and it shall not 
be necessary to obtain any order or permission for such service : Provided 
that where the defendant resides out of the jurisdiction an affidavit shall 
at the time of issuing such summons be filed, stating inter alia that the 
defendant is resident out of the jarisdiction, and that the plaintiff has a 
good cause of action which arose within the jurisdiction. 

Held, that sec. 104 of the Local Courts Act 18S6 deals with the 
issue of a summons in cases coming within that section, and sec. 4 of 
the Intercolonial Debts Act 1887 with the service of a summons out 
of the jurisdiction. Both sections should be read together, and the per- 
mission of the Special Magistrate to issue the summons is necessary 
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where the oaase of action has arisen in South Australia, but the defendant 

is without the provinoe. Pohlner v. Pohlner ... ... ... 75 

3. Local CovRTB^Local Courts Act 188S- Intercolonial Dehta Act 1887— Juns- 
diction of Local Court—Service of aummona out of jurisdiction — Order for 
service - Irregularity — Waiver, M. the plaintiff on a cause of action arising 
in South Australia, caused to be issued a summons in an action in the Local 
Court of Port Augusta for seryice on the defendant who usually resided 
out of the jurisdiction. The permission, of the Special Magistrate for such 
issue was not obtained pursuant to sec. 104 of the Local Courts Act 1866. 
The defendant was served within the jurisdiction and entered an appear- 
ance to the action. 

Held, that in the absence of eyidence that the defendant at the time of 
the issue of the summons was without the jurisdiction sec. 104 of the Local 
Courts Act 1886 did not apply, and the permission of the Special Magis- 
trate to issue the summons was not necessary. 

Held, further, that even were such permission necessary the omission 
to obtain it was only an irregularity which the defendant by his appearance 
had waived. Martin v. Mclnnes ... ... ... ... 131 

Local Courts Act 1886. See Crown Lands Act 1886. 

Maintjinancb OF Infant Children, Application of Corpus of Estatb 
TO. See Property Act 1860. 

Marbiaob, ALLEaATioN OF SECOND. See Bigamy. 

Marriage, Petition by Wife for Dissolution of. See Matrimonial Causes 

Act 1867. 1. 
Married Dauohtebs' Shares, Yestino of. See Will. 5. 
Master, Discretion of, Taxing. See Costs. 

Mastbr and Seryavt ^ Weekly hiring — General hiring — Determination 
of service — Reasoriahle notice — Winding up of Company. The plaintiff 
was engaged by the defendant company at a weekly salary as 
manager of a mine in the MacDonnell Ranges, five weeks' jour- 
ney from Adelaide. On 9th April, 1889, the company gave plaintiff a 
week's notice determining the service, but the company made no pro- 
vision for relieving him of the custody and care of their camels and other 
property, of which the plaintiff remained in charge after the expiration of the 
notice. On April 10th a resolution was passed to wind up the company ; 
the plaintiff then claimed wages to 20th Aut^ust, 1889, in lieu of notice. 

Heldf that the presumption of a weekly hiring raised by the reservation 
of .a weekly salary was rebutted by the other circumstances of the 
service. The plaintiff was accordingly entitled to reasonable notice, and 
under the circumstances his claim for payment up to August 20th was a 
reasonable one. Semhle — A resolution to wind up the company did not 
determine the contract of service- Wild v. Qreat Matrix Ruby Mining 
Company Limited ... ... .. ... ... 48 

1. Matrimonial Causes Act ISQJ —Petition by wife for dissolution of mar- 
riage — Condonation— Wife' 8 costs. W. petitioned for a dissolution o 
marriage on the ground of adultery. The respondent (husband of W. 
under rule 134 of the Matrimonial Causes Act 1867, was ordered to deposit 
a certain sum to cover the petitioner's costs. At the hearing it appeared 
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that the alleged misoondnot had been condoned by snbseqnent cohabi- 
tation. 

Heldj that under the circnmstances the wife was not entitled to an 
order for payment of her costs out of the fund deposited. Winkler v. 
Winkler ... ... ... ... ... ... 89 

2. Matrimonial Causes Act 1867 - Practice— Svhatituted Service of Petition 
and Citation, Where personal service cannot be effected of a petition or 
other application for any decree mentioned in clause 55 of the Matrimonial 
Causes Act 1867 some other mode of service (unless the Court sees fit to 
dispense with such service altogether) will be ordered by the Court or a 
Judge. Pearce v. Pearce and Monaghan ... ... ... 109 

Mbdical Acts— Ordinonce No, 17 of 1844— r^c Medical Act ISSS—The Medi- 
cal Act Amendment Act 1889 — Legally qualified medical practitioner — 
FaUe pretences —Statutory offence — Construction of statute— Onus of proof. 
Sec. 3 of The Medical Act Amendment Act 1889 enacts that "any 
person who shall falsely pretend to be a legally qualified medical practi- 
tioner, or who shall use any spurious diploma, or falsely pretend to have 
or use any diploma as physician, doctor of medicine, licentiate of medicine 
or surgery, bachelor of medicine, or any other name or title other than 
that to which such person is actually entitled or other than that which 
shall have been bona fide granted to him, shall on conviction for every 
such offence forfeit and pay a sum not exceediDg £50: Provided that 
any person who has heretofore practised medicine or surgery continuously 
in South Australia for a term of five years shall not be liable to any 
penalties under this section by reason only of his using or continuing to use 
the title of doctor. 

By Ordinance No. 17 of 1841i and the Medical Act 1880 the term 
legally qualified medical practitioner is defined to mean in South Australia 
a person who shall have proved to the satisfaction of the Medical Board 
that he is possessed of certain qualifications and shall have received from 
the said Board a certificate. 

Held, that merely advertising as or assuming the title of "doctor" 
was not falsely precending to be a legally qualified medical practitioner 
within the meaning of sec. 3 of The Medical Act Amendment Act 
of 1889. 

Per BoucAUT, Acting C. J.— The proviso to sec. 3 of The Medical 
Act Amendment Act 1889 is intended to limit, not to enlarge, the 
operation of that section. 

Per BuNDBY, J. — Any duly qualified medical man may lawfully 
advertise and practise as a medical practitioner in South Australia with- 
out being registered. The onus of proof that any person has been guilty 
of any of the offences enumerated in sec. 3 of The Medical Act Amendment 
Act 1889 is on the informant. Corhiny. Bridgwater ... ... 122 

Mbdical Pbactitionbb, Legally Qualifibd. See Medical Act. 

Mile, Adulterated. See Corporation Act 1880. 

Mineral Licbnbb. See Crown Lands Act 1886. 

Minority of Devisee, Rents and Profits Accruing During. See con- 
struction of Will. 

Misnombr. See Administration cum test. 
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MoNiY, LirB AssuRANoi. See Will. 1. 

NEaLiaENCB. See Damaires. 1. 2. 

Nbgligbnce, Eyidbnoe of. See Damages. 2. 

Neoligbnce — Gontrihutory Negligence — Nonsuit, When in an action for dam- 
ages for negligence it appears from the plaintiff's eyidence that the injnry 
was caused wholly or partly by the omission of a duty or the commission of 
a negligent act by the plaintiff it is the dnty of the Judge to nonsuit. 
Weaver v. SoiUh Atubralian Railway Commiasionere ... ... 157 

NoifsuiT. See Grown Lands Act 1886. 

Nonsuit. See Negligence. 

NoBTHEBvr Tbbbitobt Justice Act 1876. See Testamentary Causes Act 

1867. 1. 
t 1884. See Testamentary Causes Act 

1867. 1. 
^— — ^— ^— — — 1885. See Testamentary Causes A.ct 



1867. 1. 
Northern Tebritort, Order for Administration in. See Testamentary 

Causes Act 1867. 1. 
Noticb, Dispensation witu. See Settled Estates Act 1880. 
Notice, Bbasonablb. See Master and Servant. 

Notice to Persons Beneficially Interested. See Settled Estates Act 1880. 
Onus of Proof. See Medical Acts. 

Order for Administration in Northern Territory. See Testamentary 

Causes Act 1867. 1. 
Order for Seryigb. See Local Courts. 3. 
Ordeb, Warrant or. See Insolvency. 2. 
Offencb, Statutory. See Medical Acts. 
Ordinance. See Medical Acts. 
Pabtiaii Intjcstacy. See Will. 2. 
Parties to Settlement. See Settlement. 
Pabty and Party, Costs as Between. See Costs. 
Pebbons Bbnbficially Intbbested, Notice to. See Settled Estates 1880^ 
Petition and Citation, Substituted Sbbyioe of. See Matrimonial 

Causes Act 1867. 2. 
Petition by Wifb fob Dissolution of Mabbtaqb. See Matrimonia 

Causes Act 1867. 1. 
Petition fob Judicial Adyicb. See Property Act 1860. 

Petition fob Sale of Settled Estate. See Settled Estates Act 1880. 

Pilotage, Compulsory — Collision — Damages. When a ship in motion 
occasions damage to a vessel lying alongside a wharf, the presumption is 
that the ship which occasions the damage is liable in respect of the same, 
unless the injury is the outcome of some incident over which the persons 
having the management of the ship have no control. 

If at the time of the accident the vessel is compulsorily in charge of a 
pilot, the ship is exempt from liability for injury occasioned by the mistake 
or negligence of the pilot in charge, unless the accident is contributed to 
by the negligence of the persons having charge or control of the ship. 
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If the vessel is being towed by a tag, the liability of the ship is the 
same in respect of the negligence of the persons having control of the tng. 
Hubble ^ ''o. ▼. Thomas ... ... ... ... ••• 102 

Police Act iS^d—Justicas Procedui'e Amendment Act 1883-1— HabeaK Corpus 
— Power of Justice to Imprison with hard labor. By sec. 25 of the 
Justices Procedure Amendment Act 1883-4 Justices are empowered on con- 
viction to award imprisonment with hard labor in cases where the Act 
under which the information or complaint is laid gives a power to imprison 
only. In re Patrick McSiveeney ... ... ... ... 163 

Possession against a Wronoooek. See Crown Lands Act 1886. 

Power of Justice to Imprison with Hard Labor. See Police Act 1869. 

Power of Justices as Costs. See Boads Act 1884. 

Practice. See Patrimonial Causes Act 1867. 2. and Testamentary Causes 
Act 1867. 2. 3. 

Practice — Hules of Court — Articles of Clerkship — Assignment of articles. 
W. was articled to 0. who though a practitioner of the Supreme 
Court was a clerk to S. who then had two articled clerks and con- 
sequently could not take another. In 1886, S. then having only one 
articled clerk, an agreement was entered into whereby the said articles of 
W. were assigned to S. W. continued to serve S. beyond the expiry of 
the term of five years limited in the said articles of clerkship. It was 
afterwards discovered that the articles and tha assignment had not been 
filed as required by the Rules of Court owing to the negligence of a clerk 
in the office of S. and on 11th December, 1888, the Oonrt ordered that the 
assignment of articles be filed as from July 2, 1886, and that service should 
date from that time. W. neglected to enter into fresh articles at the expiry 
of the original term mentioned in the articles entered into with O. 

Held, that W. might be admitted, but that this case must not be 
regarded as a precedent. lure Whitby ... ... ... ... 185 

Practice — JtuUsof the 8 uprems Court as to Articled Clerks » S. was articled 
to a practitioner carrying on business in Mount Gambier. S. served part 
of his articles with practitioners in Adelaide, but his articles of clerkship 
were not assigned. 

On a motion on behalf of S. for his admission as a practitioner of the 
Supreme Court, 

Held, that the rules of Court had not been complied with, but under 
the circumstances the Court would in exercise of the discretionary power 
given by the rules admit the applicant. In re StockdaU ... ... 83 

Practitioner, Legally Qualified Medical. See Medical Acts. 

Prescription — Easements —Ancient Lights — Application of Imperial Prescrip- 
tion Acts to Province of South Australia— User. The Imperial Prescription 
Act (2. and 3. William iv. c. 71) applies to South Australia. 

The presumption of lost grant may be raised in South Australia, and 
by analogy the common law as to easements of light based on twenty years 
user applies in South Australia. White and Others v. McLean ... 97 

Presumption of Continuance of Life. See Equity Act 1866. 

Presumption of Death. See Equity Act 1866. 

Pretences, False. Seo Medical AuIk. 

Probate. See Testamentary Causes Act 1^67. 3. 
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PB09IT8 koGRUUSG DuBiNo Mtnoritt OF Deyisei. See Constraotion of Will. 
Proof, Onus of. See Medical Acts. 

Pbopkbtt Act 1800 —Petition for jvdical advice — Will — Constniction— 
Vesting — Application of corpus of estate to maintenance of infant 
beneficiaries. The teabator by hi*) will ^ave, devised and bequeathed all 
his real and personal estate to trnstees npon the trusts {inter alia) set 
out in the words and figures following : — 

" I give devise and bequeath the following legaoies [here follow 
** certain legacies] declaring however that none of the above legacies 
" shall V(3st or be payable until my youngest child shall have 
" attained the age of twenty-five years complete. I direct my 
said trustees to pay the income of my means and estate to my 
wife Ann Grant or Beattie so long as she shall remain my widow 
she thereout being hound and obliged as by acceptance of this 
provision she binds and obliges herself to upbring maintain and 
educate in a manner suitable to their position in life such of 
" my children as may be unable to maintain themselve<i. After the 
" death or re marriage of my said wife I direct my said trustees 
should my youngest child then have attained the age of twenty-five 
years complete to divide my said estate and effects amongst 
" my said children equally share and share aUke and if there shall 
'* be only one such child the whole to go to that one child : Provided 
" always that if any child of me shall die during my lifetime or 
" during the widowhood of my said wife leaving lawful issue such 
" issue shall be entitled to the share which his her or their parent 
" would have taken of and in the residuary trust funds if such 
** parent had survived me or been alive at the time of the distri- 
** bution of my said means and estate as hereinbefore provided. 
" . . . If at the period of distribution of my said estate and 
*' effects there shall be no heirs of my body alive I then direct my 
" said trustees to convey the same to my nephew Robert McGhie 
** and my sisters Elizabeth and Margaret Rebecca and to the 
" respective heirs of their body share and share alike. 
" And I hereby declare that my said trustees shall not be at liberty 
" to sell and convert any of my real estate except vacant land 
" until my youngest child shall have attained twenty-five years 
" of age." 
The will contained the usual powers as to leasing, investment, and 
advancement to the eldest son of the testator, also a power to the wife to 
appoint certain property in favor of the testator's daughters ; in default 
of such appointment the property to revert to and become portion of the 
residue. By a codicil to his will the testator further declared {inter alia) 
as follows : — 

The above-named Alexander Smith and his wife Mary Grant 
(sister of my deceased wife) are to have full control and manage- 
'* ment of my son George Nicholas while he remains and studies 
** at Glasgow or other university and my executors in Houtli Aus- 
'*tralia are to supply the necessary funds say every six calendar 
" months the sum not to exceed say one hundred and twenty or 
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thirty pounds sterling (say £120 or £190) per anniun. . . . 

" Should my three (3) children sorrive me the division of my 

estate after my son has taken his degree and provision for the 

girls completing their education shall be four-tenths (4-10) of the 

" whole to my son George Nicholas and three-tenths (3-10) to each 

'' of my daughters Margaret Anne and Wilhelmina Grant for their 

** own special use independent of any husband. Should either of 

*' them die without any offspring of their own bodies the estate 

" to revert to my surviving child or children equally." 

The testator^s wife predeceased him. One son and two daughters 

survived the testator, the youngest being under twenty-five years of age. 

On a petition for judicial advice under sec. 25 of the Property Act 1860, 

Heldj for the purpose of the application, that each child took a vested 
interest in his or her share of the residuary estate on the death of the 
testator. 

The Court, in exercise of the powers contained in sec. 25 of the 
Property Act I860, directed that if necessary the corpust io. addition to the 
income of each child's share in the testator's residuary estate, should be 
applied in and to the maintenance of such child. In the trusts of William 
Beattie^ deceased ... ... ... ... ... 84 

Protection. See Insolvency. 2. 
Public Bodies, Liability of. See Damages. 2. 
Public Thustbb. See Testamentary Causes Act 1867. 1. 
Public Trustee Act 1880 — Public Trustee Act Amendment ActlS^O—Adminis^ 
tration. The Public Trustee Act Amendment Act 1890 applies to adminis- 
trations existing at the time of the coming into operation of that Act. In 
the goods of Oeorge EvanSf deceased ... ... ... ... 144 

Public Trustee Act 1880. See Testamentary Causes .A ct 1867. 1. 
Qualified, Medical Practitioner, Leqally. See Aledical Acts. 
Quitting t^b Province With Intent to Defraud. Soe Intercolonial Debts 

Act 1887. 
Bbasonable Ndticb. See Master and Servant. 
Refresher Fees. See Costs. 

Beoistrar in Insolvency, Authority of. See Insolvency. 2. 
Bents and Profits Accruing Durino Minority of Dbyibbb. See Con- 
struction of Will. 
Besidue. See Will. 2. 
Bestrictivb Covenant. See Settlement. 
Brturn, Intention to. See Larceny. 
Revocation of Grant of Letters of Administration by the Court or a 

Judge. See Administration. 
Roads Act 1884, Sec. '7S - Information — Dismissal- Costs— Power of Justices 
as to Costs. On the dismissal of an information under sec. 78 of the 
Roads Act 1884, Justices are not bound to give costs. The District 
Council of Davenport Y. Stockton ... ... ... ... 23 

Rules. See Equity Act 1866. 
Rules of Court. See Practice. 1. 

Rules of the Supreme Court as to Articled Clerks. See Practice, 
1. 2. 
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Sali of Settled Estates, Petition fob. See Settled Estates Act 1880. 

SoiENTBB. See Corporation Act 1880. 

Sbcuritt for Costs of Appeal. See Insolvency. 1. 

Sbbyicb, Determination of. See Master and Servant. 

SsBYiCB, Order for. See Local Courts. 3. 

Sebytcb op Petition and Citation, Substituted. See Matrimonial 

Causes Act. 2. 
Service of Summons out of Jurisdiction. See Local Courts. 3. 

Settlbd Estates Act 1880 - Petition for Sale of Settled Estate— Notice to 
Persons Beneficially Interested — Dispensation with Notice. A. the testator 
died leaving a will whereby he gr&ve, devised, and bequeathed all his real 
and personal estate to E. A. his wife during her life, and after her decease 
to such person or persons and generally in such manner as she should by 
will appoint, and in default of such appointment or so far as the same 
if incomplete should not extend one moiety of the said real and personal 
estate to the next of kin of the testator and the other moiety to the 
next of kin of the said E. A. share and share alike. 

The real estate of the testator though of considerable value returned 
only a very small income. 

E. A. duly exercised the power of appointment by will. As to some 
of the next of kin it was not known whether they were living or dead, and 
the known survivors were residing some in Europe, some in America, and 
some in Great Britain and Ireland. 

On a petition under the Settled Estates Act 1880 for an order for 
sale of the real estate of the said testator and to diopense with notice to 
the next of kin. 

Held, that the circumstances of the case rendered it a proper one for 
the exercise of the discretionary power of the Court to dispense with 
notice to the next of kin under the provisions of the Settled Estates Act 
1880. In the matter of James Bailie Archev ... ... ... 119 

Settlement — Restrictive Covenant— Parties to — Voluntary Benefit — Will — 
Construction. R. on his second marriage settled certain property upon 
his intended wife for life, with remainder to the children of the intended 
marriage who should attain the age of twenty-one years or marry. The 
settlement contained a power of revocation, also a covenant by the 
settlor that in the event of there being a child or children of the intended 
marriage he would bequeath all the real and personal estate of which he 
died seized beneficially to such children, also to the other children of the 
settlor in equal shares ; but in estimating the shares the previous trusts 
were to be brought into hotchpot, it being the settlor's intention that all 
should share alike. With that view the trust funds were to be considered 
part of the personal estate. The settlor at the time of his second marriage 
had four children by his former marriage. B. died leaving his widow and 
two infant children of the second marriage, and having executed his last 
will whereby (after giving certain legacies) he made certain bequests in 
favor of the children of his former marriage, but none in favor of the 
children of the second marriage. He also devised certain real estate to 
his last surviving son or daughter. Before his death the testator assigned 
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two life policies to his wife to coyer depreciation in the ^ue of the pro- 
perty comprised in the settlement. 

Held—1. That the settlement was made for the benefit of the wife and 
children of the second marriage, and that as to the benefit of the covenant 
with the trastees restricting the settlor's powers of testamentary dis- 
position, the children of the first marriage were mere yolnnteers. 

2. That the provisions of the will as they affected the children of the 
second marriage were in derogation of the covenant contained in the settle- 
ment, and ultra vires though good as to the children of the first marriage, 
and that the former were accordingly entitled to one sixth share each 
of the entira estate after payment of debts, funeral and testamentary 
expenses ; also that the legacies should be paid out of that portion of the 
estate bequeathed to the children of the first marriage. 

3. That the devise of a part of the testator's real estate to his last 
surviving son or daughter was inoperative, and such estate must be sold 
and dealt with as part of the general estate free from the limitations 
mentioned in the will. 

4. That the testator's life policies were the absolute property of the 
widow. Robertson and Others v. Ramsay aud Others ... ... 112 

Signature of Witness. See Testamentary Causes Act 1867. 2. 
Sine Die, Adjournment. See Insolvency. 2. 

Stamp Act 1SS6— Incomplete Deed — Liability to Stamp Duty — Exemptions, 
The plaintiffs were by deed appointed the trustees of a certain club. 
The deed purported to be made between the members of the club (described 
as the several persons hereto of the first part whose hands and seals are 
or shall be from time to time hereunto subscribed or affixed), and the 
plaintiffs of the second part. The d^ ed contained a declaration of trust, 
and an undertaking by each member to indemnify the trustees to the 
amount of £20 against certain losses. The deed was dated and had been 
executed by certain members, including the defendant, before the passing 
of the Stamp Act 1886 ; other members had executed it subsequently to 
that Act becoming law. The deed was not stamped. In an action on 
the covenant of indemnity, 

Heldj that the deed had not been executed before the coming into 
operation of the Stamp Act 1886 within the meaning of section 16 of that 
Act. That it was chargeable with duty, and therefore inadmissible in 
evidence. Smith and Others v. Scammell ... ... ... 110 

Stamp Duty, Liability to. See Stamp Act 1886. 

Statute, Construction of. See Companies Act Amendment Act 1886. 

See Medical Acts. 

Statutes— No* 17 of 1844. See Medical Acts. 

3 of 1867. See Matrimonial Causes Act. 
6 of 1860. See Proparty Act. 
20 of 1868. See Trade Marks Act. 
20 of 1866-7. See Equity Act. 
31 of 1867. See Testamentary Causes Act. 
15 of 1869-70. See PoHce Act. 
15 of 1875. See Northern Territory Justice Act. 
}16 of 1878. See Supreme Court Act. 
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Statutes— No. 182 of 1880. See Settled Estates Act. 

188 of 1880. See Public Trustee Act. 

190 of 1880. See Corporation Act. 

191 of 1880. ^ee Licensed Victuallers Act. 
193 of 1880. See Medical Acts. 

237 of 1882. See Food and Drugs Act. 

298 of 1883-4. See Justices Procedure Amendment Act. 

311 of 188i. See Northern Territory Justice Act. 

314 of 1884. See Roads Act. 

323 of 1884. See Taxation Act. 

325 of 1884. See Employers Liability Act. 

338 of 1885. See Northern Territory Justice Act. 

372 of 1886. See Stamp Act. 

375 of 1886. See Companies Act Amendment Act. 

385 of 1886. See Insolvency. 

386 of 1886. See Local Courts. 
393 of 1886. See Crown Lands Act. 

397 of 1887. See Chaff ey Brothers Irrigation Works Act. 

407 of 1887. See Intercolonial Debts Act. 

471 of 1889. See Medical Acts. 

486 of 1890. See Public Trustee Act Amendment Act. 
Statutobt Offence. See Medical Acts. 
Stolen Banknotes, Finding. See Larceny. 
Subsequent Appropriation. See Larceny. 
Substituted Sebyicb of Petition and Citation. See Matrimonial Causes 

Act. 2. 
Summons, Service of, Out of Jurisdiction. See Local Courts. 3. 

Suppression of Facts on Application. See Interim Injunction. 

Supreme Court Act 1878. See Testamentary Causes Act 1867. 2. 

Supreme Court as to Articled Clerks, Rules of the. See Practice. 2. 

Taxation. See Costs. 

Taxation Act, Tbe. See Chaffey Brothers Irrigation Works Act 1887. 

Taxation, Liability of Land under License to. See Chaffey Brothers 

Irrigation Works Act 1887. 
Taxing Master, Discretion of. See Costs. 

1. Testamentary Causes Act 1867— Pi*6lic Trustee Act 18S0— Northern 

Territory Justice Act 1875 — Northern Territory Justice Act 1884— Norf/»«m 
Territory Justice Act 1886— Pi*6Wc Trustee — Order for AdministrcUior^ tn 
Northern Territory — Jurisdiction, The jurisdiction of the Supreme Court 
under sec. 32 of the Testamentary Causes Act 1867, and sec. 9 of 
the Public Trustee Act 1880, is concurrent with the jurisdiction of the 
Judge of the Northern Territory under sec. 6 of the Northern Territory 
Justice Act in matters coming within the provisions of the last-named 
section. In the Ooods of William Manton^ deceased ... ... 53 

2. Testamentary Causes Act 1867, Sec. Ql—Supreme Court Act 1878, 

sec. 12 — Practice. Sec. 12 of the Supreme Court Act 1878 does not 
extend to a Judge in Chambers the powers granted to the Court by sec. 67 
of the Testamentary Causes Act 1867. In re Sarah Bartley ... 82 
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3. Testamentary Causes Act 1867 — Will ^Probate — Attestation — Signa- 
ture of Witness — A^^davit — Practice, In the attestatioa clause of the will 
of C. his widow (who was sole leg^atee) si^ed her name above those of 
the two attesting witnesses. The widow did not so sign as a witness, bnt 
for purposes of identification. 

Heldj that probate should issue with the widow's name omitted in the 
attestation clause. In re F. D. CatTiery, deceased ... ... ... 40 

Title of Act. See Intercolonial Debts Act 1887. 

Tbadr Marks Act 1863 — Imitation — Assignment of Ooodwill— Injunc- 
tion. B. & Sons, wholesale chemists, for twenty-five years manufac- 
tured and prepared for sale a cough mixture and sold the same wholesale 
in bottles done up in wrappers or labels of a distinctive pattern having 
printed thereon the words and figures— ** Cough Elixir, prepared only by 
A. M. Biokford & Sons, 19 Hindley- street." 

B. & Sons retailed the mixture at the retail business premises at 19 
Hindley-street, where P. the defendant acted first as their manager and 
subsequently by deed purchased from B. & Sons the whole of the interest 
and goodwill in the said business in Hindley-street and other effects, in- 
cluding a book containing the recipe for making the mixture. 

B. & Sons continued after the sale to manufacture and prepare the 
mixture as a wholesale preparation in other premises, using the same label 
and wrapper, and for some time they supplied the same to P. for sale in his 
retail business. 

Afterwards P. commenced to manufacture and sell the mixture him- 
self, done up in bottles with labels similar to those of B. & Sons, but 
having printed thereon " Cough Elixir, prepared by J. A. Provost, late 
A. M. Bickford & Sous, 19 Hindley-street." Thereupon B. & Sons pro- 
visionally registered their label and wrapper under The Trade Marks 
Act 1863. 

Held, that apart from The Trade Marks Act 1863, B. & Sons had 
acquired a common law right of property in the elixir as a wholesale pre- 
paration. That the right to prepare the mixture did not pass un^er the 
assignment of the interest and goodwill of B. & Sons' retail business to P. 
Held also, that P.'s preparation was an imitation of B. & Sons'. 
Bickford ^ Sons Y. Provost ... ... ... ... ... 171 

Trustee, Public. See Testamentary Causes Act. 1. 

User. See Prescription. 

Vesting. See Construction of Will. 

Vestino. See Property Act 1860. 

Vestino. See Wills. 1. 3. 5. 

Vestinq of Married Daughter's Shares. See Will. 5. 

Vis Major. See Damages. 1. 

Voluntary Benefit. See Settlement. 

Waiver. See Local Courts. 3. 

Warrant or Order. See Insolvency. 2. 

Weekly Hiring. See Master and Servant. 

Widow. See Will 4. 5. 

Widowhood, Estate during. See Will. 4. 
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WiFX, Petition by, fok DiBSOLUTioir op Mahbiagb. See Matrimonial 

Canses Act 1867. 1. 
WiFX*B Costs. See Matrimonial Causes Act 1867. 1. 
Will. See Administration onm test. 
Will. See Equity Act 1866. 
Will. See Property Act 1860. 
Will. See Settlement. 

Will. See Testamentary Causes Aot 1867. 3. 
Will, Construction of. See Constraotion of Will. 

1. Will — Construction — Conditional Bequest — Vesting — Life Assurance 

Money. The testator by his will gave and bequeathed to his wife all 
and singular his household furniture and effects of a domestic nature 
for her own absolute use and benefit, providing that she did not marry 
again. In the event of her marrying again the household furniture and 
effects became subject to the directions in the will respecting the tes- 
tator's remaining property. 

The testator further devised the residue of his estate to trustees to 
be worked as one estate until his youngest child attained the age of 
twenty-one years, when (in the terms of the will) each of his children and 
his wife were to have the property equally divided between them, either 
in a moneyed value or property. The share of the wife if she should 
marry again or die before the children attained twenty-one years to be 
divided among the children then living. 

The testator at the time of his death was assured by two policies of 
life assurance, the amount of which became payable at his death. 

Heldf that under the bequest of household furniture and effects the 
widow took absolutely. 

The expression ** to be worked as one estate uatil my youngest child 
attains the age of twenty-one years " gave the trustee i)ower to work 
and manage the testator's estate until the youngest child attained twenty- 
one. 

Pending the time for division of the estate the real and personal 
estate vested in the trustee. 

The expression *' to have the property equally divided amongst them 
either in a moneyed value or property" meant in money or in specie. 

The beneficiaries under the will were entitled to the testator*8 life 
policies and the sums assured thereby. Copping v. Hall ... ... 134 

2. Will — Constrtiction — Partial Intestacy-- Devise — Residue — Distribution, 

B. by his last will and testament made certain specific devises and 
bequests, and directed that a sufficient sum of money should be invested 
on mortgage or other safe investment, so that the sum of £52 a year 
should be paid to his widow. He also directed that the sum of £50 a 
year should be paid to his brother out of interest or profit of a sum of 
money thereinafter mentioned for that and other purposes. He devised 
and bequeathed to J. H. the whole of his interest in a certain selection 
of land in the Hundred of Arkaba, County Hanson, being section 99, upon 
the payment by the said J. H. to the executors of the testator of all 
moneys paid by him to the Government, together with interest on same 
at the rate of eight -per centum per annum. 
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fi. farther directed that the other portion of his real estate and 
any other property he migpht be possessed of at the time of his death 
should be sold, the proceeds to be divided between his three children, or 
in the event of the death of either, then for the benefit of his or her 
children if any, if none then to his sanriving children. 

And he further directed that in order to secure the carrying out of his 
bequests to the persons before mentioned, all moneys he had invested on 
mortgagee or other securities, together with all moneys to his credit at 
the Savings Bank or other banks, together with all debts due to him, 
should be invested on mortgage or some other secure and profitable 
investment ; also that certain shares and all profits derived from land 
and household property until sold, should with other moneys be invested 
until each grandchild should become of age, and that his or her share at 
that time should be paid over. 

R. by a codicil to his will further directed his executors that they 
should upon the payment to them of such sums of money as he should 
have paid on account of section 73, Arkaba, containing 183 acres, and 
upon payment of interest added as CsicJ the rate of £8 per centum per 
annum, convey to Samuel Shute, of Arkaba, all his title and interest in 
the said sections. 

Held — (I) That as to the money payable by Hill as aforesaid, there 
was an intestacy. 

(2) That as to the money payable by Shute, there was no intestacy, 
but this money was included in the residuary estate. 

(3) That the whole of the personalty bequeathed for the benefit of the 
children was intended to form a fund to secure payment of the annuities 
directed by the will to be paid, and that this intention dominated the 
trusts as to the destination of the personalty ; so that, notwithstanding 
the direction that grandchildren should be entitled to receive their shares 
on attaining the age of 21 years, they were only so entitled on the death 

of the annuitants. Reynolds and Others v. Reynolds and Others ... 32 

Will — Construction— Vesting. The testator devised and bequeathed all his 
real and personal estate to trustees upon the trusts following, viz. : — 

As to the testator's business upon trust to carry the same on for such 
time as they might deem advisable, and out of the profits thereof to pay to 
his widow an annual sum of money during her widowhood or until his 
youngest child attained twenty-one years of age, and to invest the residue 
of such profits until his youngest child attained twenty-one years of age. 
Then upon trust as to half of his real and personal estate to sell and 
convert the same into money, and to apportion and distribute the same 
equally amongst his said children share and share alike. The testator 
further declared that if before distribution any child or children should 
have died leaving lawful issue, such issue should be entitled to their 
deceased parent's share if one, and if more than one then share and share 
alike. And as to the remaining half of his real and personal estate, upon 
trust to pay the interest arising therefrom to his wife during her Ufe if she 
should so long remain his widow ; but if she should marry again, then 
upon her death or marriage to sell, call in and convert the same into 
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money, and to apportion, distribate, and pay over the same share and 
share alike to his surviving children and their heirs. 

Held, that all the children of the testator took vested interests in 
both halves of the residuary estate at the time of the testator's death. 
Stephens and Others v. Trustee and Agency Company ... ... 150 

4. Will — Widow—Estate during Widowhood — Construction, The testator by 

his will devised and bequeathed (subject to the bequest of certain legacies) 
the residue of his real and personal estate to his wife M. D. and to his 
two sons to be held in trust during her lifetime. No cestui que trust was 
named. The testator directed that at his wife's death or remarriage the 
estate should be sold and the proceeds equally divided between his wife 
should she remarry and his sons and daughters. 

Held, that under the construction of the will the widow was en- 
titled to a beneficial estate or interest during widowhood in the real 
estate, and also in such part of the personal estate as was not of a con- 
sumable nature, and that as to such as was of a consumable nature she 
took absolutely. Daniel v. Daniel ... ... ... ... 73 

5. Will — Widow — Life Estate — Vesting of Married Dav>ghter*s Shares. The 

testator died, having by his last will and testament, inter alia — 

Given and devised to his trustees certain freeholds upon trust for his 
wife whilst she should remain unmarried, she thereout maintaining, 
clothing, and bringing up the testator's children who being a son or sons 
should be under the age of 21 years, and who being a daughter or 
daughters should be unmarried. . . And when and so soon as his 
youngest child who being a son should have attained the age of 21 years, 
' or being a daughter should have attained that age or married, the tes- 
tator directed hi^ trustees to sell the said freehold and to distribute the 
proceeds amongst his children and their issue in manner therein directed 
in respect of the distribution of his residuary estate. The testator 
devised and bequeathed his residuary estate to his trustees in trust for 
his children by his said wife, and the issue of such of them as should 
be dead at the time of his decease as should attain the age of 21 years 
or marry as tenants in common in certain proportions, according to the 
stocks and not to the number of individual objects, and so that the 
issue of deceased children might take by way of substitution the share 
or respective shares only which the parent or respective parents would 
if living have taken. 

Two of the daughters of the testator died after having been married 
and having arrived at the age of 21 years, but before the youngest child 
had attained that age. The widow remained unmarried. 

Held, that the widow took a life interest in the freeholds. That the 
husbands of the deceased daughters, as administrators, took the shares 
of those daughters. In re Mary Oreenham, deceased. Hill and Others v. 
Qreenham and Others ... ... 41 

Winding up op Company. See Master and Servant 

Wine Licbnse. See Licensed Victuallers Act 1880. 

Witness, Signature op. See Testamentary Causes Act 1867. 2. 

Wbongdokb, Possession against a. See Crown Lands Act 1886. 
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In the Supreme Court. — In Banco: pull couet 

WAY, C. J., and 

In be WILLIAM ENDERSBY and the YORKE'S PENINSULA boucaut.j. 

LICENSING BENCH. ~ 



Licensed Victuallers Act 1880, section 41 — Wine licence — Jurisdiction. of 

Licensing Bench, 

A licensing bench has jnrisdiotion to refase an application for a wine licence 
under section 41 of the Licensed Victuallers Act 1880 on the gfronnd that the licence 
is not required. 

"W. V. Smith having on a previous occasion obtained a rule nisi 
for a mandamus directed to the Yorke's Peninsula Licensing Bencli 
in respect of a refusal to grant a wine licence to William Endersby 
on the ground that the licence was not required, now moved to make 
the rule absolute. 

W, V. Smith — The application is for a wine licence at Clinton, 
Yorke's Peninsula, for a house not previously licensed. The question 
depends on the construction which the bench of magistrates put on 
section 41 of the Licensed Victuallers Act of 1880. This clause is as 
follows : — " The objections to a new licence or the renewal of a licence 
" of which notice may be given shall be one or more of the following : 
" That the applicant is of bad fame and character or is beneficially 
"interested in keeping a brothel, or is of drunken habits, or has 

X 
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PULL COUET " ^thin six months previously been deprived of a licence under this 

^!^ " Act or any Act hereby repealed." The remainder of the clause 

In re applies only to applicants for a publican's licence. The aflfidavit 
AKD THs shows that the licensing bench entirely mistook the tenor of the Act, 
suLA LicKHsiKo f or thcrc is no provision for taking into consideration the question of 
whether a house intended for the sale of colonial wines is required in 
the district, and yet the application was refused on the ground that 
it was not required. On the other hand my client has evidence to 
show that the house is required. In support of my contention I refer 
to the cases of In re Willis and the Licensed Victuallers Act (15 
S.A.L.R. 9) and In re Arthur Jose (5 S.A.L.R. 61). 

Fer curiam — The third part of clause 41 gives the licensing bench 
jurisdiction to enquire into the need of any new house for which a 
licence is sought, and in this case the magistrates have come to the 
conclusion that the house was not required. 

Rule discharged. 
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In the Supreme Court, — In Banco, 

WAY, G. J., and 

boucaut.j. 
In re W. E. ADOOCK. 



The Insolvent Act 1886 — Warrant or order — Authority of Registrar in Insol- 
vency — Protection — Discharge of Insolvent — Habeas corpus — Adjournment 
sine die — Interest of Commissioner or Judge — Abolition of Imprisonment for 
Debt Act 1889. 

The InBolvent Act 1886 does not aathorise a Beflristrar in InBolyenoy to sijrn and 
seal a warrant of arrest nnless he has the authority of a Commissioner of Insolyenoy 
or a Judge of the Supreme Court for that purpose, and 

If an insolvent be detained on a warrant issued without such consent he will be 
discharged. 

The jurisdiotion of a Court of Insolyenoy to grant protection and to order an 
insolyeiit into actual custody exists from the moment of surrender to the time of the 
granting of his certificate. 

The fact of the final hearing in an insolvency having been (in an interlocutory 
proceeding) adjourned sine die' does not entitle an insolvent to his discharge if there 
be a valid order by a omnpetent Court for the imprisonment of the insolvent. 

An order in insolvency made by the Commissioner of Insolvency, or other judicial 
person exercising the powars of the Commissioner of Insolvency, who may have any 
personal interest in the matter before him, is voidable but not void, and any party 
affected may by proper proceedings procure such order to be disaffirmed. 

Secus (BoucAUT, J., dissentiente) — On the hearing of argument on a return to 
a writ of hahe<is corpus granted by the Supreme Court to bring up the body of an 
imprisoned insolvent, the Supreme Court will not on the ground of public conveni- 
ence enquire whether the judge or commissioner who made the order of imprisonment 
was interested in the subject matter of the litigation. 

The abolition of the Imprisonment for Debt Act 1889 does not apply to warrants 
and orders as to imprisonment under the Insolvent Act 1886. 

Motion on a writ of habeas corpus for the discharge from prison 
of William Edrupp Adcock, an insolvent. 

Sir J, W. Downer y Q.C, with /. Henderson, in support of the habeas, 

J, H, Symonj Q.C.j with Oldham, on behalf of the Official Receiver. 

Sir J, W, Downer, Q.C. — Adcock was detained in prison under a 
warrant dated September 3 last and a warrant dated March 10, 1890, 
both signed by Robert Blunt, the Registrar of the Insolvency Court. 
The second warrant seems to have been issued on the authority of 
nobody but the Official Receiver himself. 

[BoucAUT, J. — I consider Mr. Blunt is open to censure for issuing 
such a warrant without consulting me as the Acting Commissioner of 
Insolvency. 

Way, C.J. — I suspend my judgment on that question. It may be 
that it was the Registrar's duty to issue the warrant as a ministerial 
act.] 
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PULL COUET g{f, JoJ^fi Downer, Q.C. — ^I move that the return of the Governor 

1??2 of the Gaol as to the warrants shonld be filed and the prisoner dis- 

in re charged. The adjudication was on August 14, 1888, and the trustee 
was appointed on August 28, 1888. The insolvent surrendered on 
December 20, 1888, and on the same day was arrested under a com- 
mon warrant to lodge. Seven days later he obtained an order for 
protection, and was discharged from prison. The final examination 
began on February 5, 1889, and a week later he was arrested a second 
time. On May 31 there was a second order for protection, and a 
discharge from custody. On August 14, 1889, Mr. J. G. Russell was 
appointed Commissioner, and on September 3, 1889, the first warrant 
was issued, under which Adcock has since been detained. The exami- 
nation of Adcock was adjourned sine die by his Honor Mr. Justice 
Boucaut on October 11, 1889. 

J. H. Symony Q,C, — The Commissioner of Insolvency (his Honor 
Mr. J. G. Russell) withdrew from the case after September 3 on 
discovering that he was interested in the matter through holding 
seventy-five shares in the Town and Country Bank, the opposing 
creditor of Adcock. Mr. Russell's alleged adjudication before Sep- 
tember 3, 1889, was then superseded, and Mr. Justice Boucaut gave 
three judgments refusing protection, and Adcock went back to gaol 
on each occasion under the same warrant. After the adjournment 
sine die on October 11, 1889, he went to gaol again on the same 
warrant, which had been held by the gaoler all the time. If it were 
necessary that Adcock should be imprisoned on the warrant of a 
Commissioner who was quite disinterested, then the warrant might 
have been applied for on October 11, or on any subsequent date. The 
warrant issued on March 10 was the formal act of the Court. It was 
not incumbent on the trustee or Official Receiver to issue it at the 
precise time of the adjournment sine die. In their affidavits the 
counsel for Adcock do not set out Mr. Justice Boucaut's decision, 
which was the substantial cause of the insolvent's detention. Their 
affidavit is confined to a declaration of interest by Mr. Commissioner 
Russell, and to stating that the warrant under which Adcock is de- 
tained was issued in Mr. Russell's time. The issue of the warrant of 
March 10 had to be done hurriedly, the impression having been that 
the motion was to be heard on Thursday. If there had been time Mr. 
Blunt would no doubt have consulted his Honor Mr. Justice Boucaut 
before issuing the writ. 

[Boucaut, J. — I adjourned the final hearing. The insolvent then 
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applied to me for protection, and I declined it. No one applied to me *'ULL coukt 

for a warrant, and I granted none. Has the Registrar jarisdiction to ^5? 

issue warrants ?] ^"' ^* 

J, H. Symony Q,C. — I think he has. 1 regret if there has been an ' ' 
omission in that respect. It appears to me from the Act that it goes 
as a matter of course. The other side say, '^ You should issue a new 
" warrant," and here it is. Section 54 places the Registrar on a level 
with the Commissioner as to the signing of warrants. 

Sir John Downer j Q,C. — On the face of them the two warrants 
are regular. They are in the form of schedule 16 of the Insolvent 
Act 1886. However, they could not very well both be regular. The 
Registrar is only a ministerial officer who executes the order of the 
Court and signs warrants, when so directed. The act of signing a 
'warrant is a very different thing from the judicial act which directs 
it. Mr. Justice Boucaut merely adjourned the examination sine die. 
That being done, it remains for the law to do the rest ; and clause 173 
provides that where the meeting is adjourned sine die in such cases, 
the insolvent shall be free from arrest and imprisonment for sux:h 
time as the Court may order, and that while not protected he is 
liable to be arrested and imprisoned at the suit of any of his 
creditors. There is no power either for the Commissioner or the 
Registrar to issue a warrant to arrest. The English Act of 1849 
(12 and 13 Vict. c. 106) has no provision for an insolvent being 
imprisoned at the suit of the Official Assignee ; but here that law is 
altered, and our Act provides that instead of the insolvent being 
liable to be imprisoned in the first instance at the suit of any of his 
creditors, the Official Receiver shall represent the creditors in gtoho^ 
and then that the insolvent shall be considered in custody. Our siv^ 
die clause, which follows the English clause, places the Court in the 
position of being able to say to an insolvent, *^ You ask for the pro- 
" tection of this Court ; we are so dissatisfied with your conduct that 
" we will have nothing to do with you, and we will leave you liable to 
" be imprisoned at the suit of any creditor who chooses to do it." 
Insolvency is no offence 'prima jacie. In fact, a debtor who does not 
seek the Court when he owes more than he can pay can be punished 
for not doing so. Section 9*^ places the insolvent in custody at the 
suit of the Official Receiver on the Court granting a warrant. 
Nowhere is the Official Receiver given the functions of the Court, 
and his only power under the Act is to take evidence. Under section 
88 the Court even fixes the amount for which the Official Receiver shall 
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PULL COUET jje a judgment credifcor. A warrant has to be iBsued in the first instance 

^??? . by the Court under section 95 for the imprisonment. Section 96 pro- 

in re yides that the Court may discharge the insolvent out of custody on his 
finding sureties. If that were done, the warrant issued under the pre- 
vious section would be exhausted. It is laid down that if the protec- 
tion be afterwards withdrawn, the Court shall " thereupon order such 
" insolvent again into custody." This would involve a fresh act by 
the Court, and the original warrant to lodge the insolvent in gaol can 
not be used for the purpose of sending him back under section 96 
after his bail has been removed. There is no power to imprison 
under the sine die clause except on the final examination of the Court, 
and section 173 never contemplated that the officers of the Court 
should come in to ask for the imprisonment of the insolvent. 
Assuming that section 95 is ministerial, section 96 is unquestionably 
judicial, and if the warrant under the former be in force, the clause 
is clearly exhausted as soon as protection is given. The warrant by 
which Adcock was originally discharged from custody is an abso- 
lute warrant to discharge under form 17. When the insolvent's 
protection is withdrawn, and the Court orders him again into 
custody, the warrant then should show these circumstances. The 
original warrant does not run right through the proceedings. In re 
Coorribes (2 Rose 396). The withdrawal of the protection and the order 
to recommit Adcock does not appear on the warrant on which he is now 
detained. He has been imprisoned on a succession of warrants all in 
the same identical form. The only order of September 3 was an order 
withdrawing protection, and the actual position is that if the order 
was made at all the Commissioner was at the time of making it a 
shareholder in the bank, on whose application the order was made. The 
order is therefore void in law. Begina v. Justices of Hertfordshire (L.R. 
6 Q.B. 753), In re Dimes (L.R. 14 Q.B. 554), The Parishes of Great 
Charte atuL Kennington (2 Strange 1173), Broome* s Legal Maxims (113). 
The present motion under a writ of habeas corpus is a proper course to 
adopt. Begina v. Ouddridge (5 B. & C. 459), Ex parte Gibh (1 De Gex's 
Bankruptcy 1). Although section 95 says that the insolvent was 
under the original warrant not to be discharged until he has passed 
his last examination, unless he should receive the protection of the 
Court, that is qualified by section 181, which says — " But the Court 
" may, on being satisfied that he has duly surrendered his property, 
**and that there is no further occasion for bis services in the 
'' insolvency, conclude the examination, and award him a certificate, 
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" provided that after the day appointed for the last examination of ^^^^ coubt 

" an insolvent he shall be free from arrest at the suit of the Official ^^ 

" Receiver or of any creditor in respect of any debt provable under ^« »•« 
"the insolvency, unless the Court shall otherwise order." That 
means that the warrant must be exhausted on the day first appointed 
for the final hearing, and that if the insolvent has to go back to gaol 
it must be under a new order. Clause 173 gives the Court power to 
adjourn the hearing sine die, but there is no provision in the clause 
for any order of the Court. The insolvent cannot be liable under it 
to arrest by the Official Receiver because he is not a creditor within 
the general acceptation of the term, but only a quasi-creditor. Under 
the Abolition of Imprisonment for Debt Act 1889 the prisoner would 
be entitled to his release. The Insolvent Act must be read with 
reference to the law at the time it was passed, and the Act merely 
saves or suspends the right to imprison for debt. The right or 
power to arrest for debt is not given by the Insolvent Act, but at 
Common Law, and the Act merely says that an insolvent shall be 
liable to imprisonment in certain cases. 

Oldham — I submit that the terms of section 94 show that a debtor 
could not be imprisoned on warrants obtained by the Official Receiver 
on belialf of all the creditors, and also by creditors individually. The 
amount for which the Receiver will be accepted as a judgment creditor 
can be varied under section 88, and is always open to reduction. The 
decision of Chief Justice Hanson In re Jeremiah Kelly (2 S. A .L.R. 
163) goes to show that the powers of arrest and detention are cumu* 
lative, and that it cannot be said that the Court at the sine die 
adjournment leaves the debtor to the mercy of his creditors. The 
original custody of the insolvent by the Official Receiver continues, 
except when the Court grants him protection. He is deemed to be in 
custody unless the Court releases him, so there can be no need of an 
order equivalent to a ca, sa. to arrest him. The decision of Mr. Com- 
missioner Russell as an interested person is not absolutely void, as 
contended by Sir John Downer, but is voidable. Dimes v. Proprietors 
of the Grand Junction Canal (3 House of Lords Cases 769), Scadding 
V. Lorant (3 House of Lords Cases 447), London and North-Western 
Railway Company v. Lindsay (3 McQueen's House of Lords Cases 114). 
The proceedings here should be by way of appeal, and not by way of 
habeas corpus, Bx parte Dunn (5 Dowl. and L. Practice Cases 345). 
The order made on September 3 by Mr. Russell was to return the 
insolvent to custody. Mr. J. M. Stuart, the late Commissioner, on 
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PULL couET jKfay 31, granted Adcock protection till June 3, on which date no 

^^ enlargement of the protection was obtained. Nevertheless, Adcock 

In re ^as permitted, with the consent of the trustee and creditors, to 
remain at large on his periodically reporting himself. On September 
3 the adjourned final hearing took place, and Adcock having failed 
to settle with his creditors, Mr. Symon withdrew their consent to his 
remaining at liberty, and Adcock was taken into custody again. The 
insolvent admits the validity of the warrant under which he was 
committed on September 3 by applying to his Honor Mr. Justice 
Boucaut three times afterwards for a restoration of protection, which 
was refused. Protection was not withdrawn by the Judge, but 
refused. If Mr. Commissioner BusselFs order was invalid, the insol- 
vent should have appealed against it within twenty-one days, the 
order being purely a civil one. It is unreasonable to suppose that the 
Court should only grant protection twice (Language of Acts Act 1872, 
section 19). The Abolition of Imprisonment for Debt Act 1889 does 
not affect any right or power, whether saved or conferred, under the 
Insolvent Act to arrest or imprison any person, or entitle any person 
imprisoned under the Act to be discharged from custody, except as 
the Insolvent Act 1886 itself provides. 
March 12. /. jj. S^mou, Q.C. — The warrant on which Adcock is detained 

is in the general form applicable to every case of this kind. Except 
where the insolvent is convicted of a quasi- criminal ofEence there is 
' no other form of warrant. The insolvent was in the custody of the 
Court from the moment of the adjudication. The original warrant, 
even after the protection was granted, would be the gaoler's authority 
to receive Adcock. No other form of warrant is authorised by the 
Act. The argument of Sir John Downer that clauses 95 and 96 pio- 
vide for protection twice only is against the liberty of the subject, 
because the protection must only be for limited periods. The order 
of Mr. Commissioner Russell being voidable only, he might have 
jurisdiction by consent. On September 17, when Mr. Russell men- 
tioned that he had a remote interest in the insolvency, every one 
present, including Adcock, said they were perfectly satisfied that he 
should continue to preside. On September 20, when Dr. Smith, on 
behalf of the insolvent, disagreed to Mr. Russell continuing to preside, 
he (Dr. Smith) at the same time expressed confidence in the fairness 
of the proceedings. The warrant by Mr. Commissioner Russell of 
September 3 was not a judicial but a ministerial act, and merely gave 
effect to an order by Mr. Commissioner Stuart, which had limited the 
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insolvent's protection till June 3, Adcock having been allowed at ^^T^T^ couet 

large without protection from June 3 to September 3 as an act of ____1^2 

grace consented to by the opposing creditors and the trustee. The in re 
warrant of recommitment was simply suspended from June 3 to • • ^^o . 
September 3. I will not admit that Mr. Commissioner Russell had 
no jurisdiction. If that question were involved it is a subject for 
appeal or prohibition. West v. Doionman (27 W.R. 697), 2 Bums' 

Justices (943), In re (5 W.E. 607), Ex parte Smith (27 L.J. 

Mags. Cases 186). The sine die clause of the Insolvent Act is cumu- 
lative in respect to the powers of the Court and creditors. 

Sir J, W, Downer J Q.G., cited King v. Bowen (5 Term Reps. 156), 
Colonial Bank of Australasia v. Willan (5 P.C. 4il7), Orady ^ Scotland 
(204), Paley on Convictions (420), Begina v. Cheltenham Commissioners 
(1 Q.B. 467), Begina v. Quddridge (sup.), Be King (9 S.A.L.R. 134), 

Be Fischer (8 8. A.L,n, 57). 

Cur: adv: vult. 

Way, C.J. — In this matter the insolvent has been brought up Morcfcis. 
under a writ of habeas corpus directed by my learned colleague Mr. way, c.J. 
Justice Boucaut, and the return sets out two warrants under which 
the insolvent is held in custody. The second warrant was issued by 
the Registrar of the Court on the application of the solicitor to the 
Official Receiver on March 10 last, and without any order of the 
Commissioner of the Court of Insolvency or by his Honor Mr. Justice 
Boucaut, who in this case has been exercising the powers of the 
Commissioner vested in any Judge of this Court. This second 
warrant has not been relied upon in the argument, but when it was " 
mentioned my learned colleague expressed the opinion that it was 
bad altogether, and I intimated that until I heard something further 
I should suspend my judgment. 1 only mention this now for the 
purpose of saying that I quite agree with the opinion expressed 
by Mr, Justice Boucaut, who at that time was more familiar with 
the facts and the law of the case than I was, the matter having 
then been for the first time brought under my notice. It is quite 
clear, it appears to me, upon the construction of the Act that the 
Registrar, although he may sign and seal a warrant under the Act, 
can only do so if he has the authority of the Commissioner or of a 
Judge for that purpose. But 1 take the liberty of saying that I think 
the Registrar acted with the best possible intention in granting this 
warrant. I think it was an error of judgment to do so, but he had to 
decide on an application of a solicitor upon a difficult question of law. 
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PULL COUET I think he decided wrongly, bnt I don't think that what he did had 

15? any legal effect, and if my learned colleague will forgive me for saying 

In re go I should not think him amenable to official censure. If that 
warrant were the only authority under which the insolvent is detained 
it is to my mind abundantly clear that he would be entitled to an 
immediate discharge. 

But the real stress of the argument turned upon the first war- 
rant mentioned in the return, which was signed, I don't know 
whether actually, but certainly by the authority of Mr. Commis- 
sioner Russell on September 3, 1889. That warrant is objected to 
on four grounds — (1) That when the imprisonment was ordered 
under it the Court of Insolvency was functus officio^ and that the 
warrant was bad in form ; (2) that on the adjournment of the 
insolvency proceedings sine die the insolvent could no longer be 
detained in custody, and was entitled to be discharged ; (3) that the 
order made by Mr. Commissioner Russell was bad on the ground of 
interest ; and (4) that the insolvent was entitled to be discharged 
under the Act for the Abolition of Imprisonment for Debt No. 466 of 
1889. Now, on the first objection to this warrant, that the Court 
was functus officio, and that the warrant was bad in form, it was 
strenuously objected by Sir John Downer in his able, and I 
think I may add not only logical but impassioned argument, that 
by virtue of sections 95 and 96 of the Insolvency Act of 1886 the 
insolvent could only be ordered into custody twice, and that having 
been done before the issue of the warrant under which the insolvent 
is now detained, the power of imprisonment attempted to be exercised 
by that warrant is exhausted. That argument depends upon a highly 
technical interpretation of section 96. In addressing ourselves to the 
interpretation of the Act I quite agree with the counsel for the insol- 
vent that we ought not to do so without having regard to the liberty 
of the subject — that we are not to strain the law against the liberty 
of the subject, and unless it is clear upon a review of the whole Act 
that the authority attempted to be exercised is clearly given, we ought 
not to attempt to supply that authority by judicial decision or by 
supplying any hiatus that may occur in the provisions of the Act. 
That is an argument as to the force of which I heartily concur. I 
trust that no Judge ever presiding in this Court will be — I hope that 
I shall strive never to be — recreant to the great traditions of the 
English Bench in maintaining to the utmost of its ability every 
provision of the law guarding the liberty of the subject. On the 
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other hand, it is our duty in addressing ourselves to the interpretation ^ull couet 

of this and of every other Act of Parliament to endeavor to give ^^ 

effect to the intention of the Legislature, and not to seek by minute ^" '"^ 
criticism to find loopholes in the language it employs for the purpose * '. — 
of giving to dishonest debtors a means of escape which it was not 
the intention of the Legislature to provide. In addressing myself to 
the language of section 96 I am free to admit with Sir John Downer 
that that section is badly drawn. I think it is a pity that the drafts- 
man did not follow the clear language of the corresponding section 60 
of the Act of 1860, which expressly gave the power of withholding 
and granting protection from time to time. It appears to me upon a 
careful and minute examination of this section that that also is the 
intention of the Legislature, somewhat bunglingly expressed in sec- 
tion 96 now before us. I think the meaning of the two sections 
is substantially the same. But I am not going through the reasons 
in detail — it would be too tedious to do so — which have led me to 
that conclusion. It is unnecessary for me to do so, because I am 
satisfied, whether or not I am right and Sir J. Downer is wrong in the 
interpretation T place upon that section, that by the reading of subse- 
quent sections of the Act, sections 172 and 173 right down to 181, it 
is quite clear that the Legislature intended that from the time the 
insolvent was adjudicated to the time of his final discharge he should 
be in constructive or actual custody to be determined from time to 
time, and that that custody should be at the suit of the Official 
Receiver. In other words, as I said during the argument, section 95 
furnishes the key to the interpretation of the will of the Legislature 
on the subject. It is clearly stated there that an actual or construc- 
tive custody at the suit of the Official Receiver should be maintained, 
and should cease and cease only, in the language of section 172, *^ after 
" the examination has been finished and the Court has awarded to the 
** insolvent a certificate as hereinafter provided, and that thereupon the 
" insolvent, if imprisoned at the suit of the Official Receiver, should be 
" discharged, and if out on bail the recognisances of his sureties should 
"become void." On these grounds I am of opinion that the jurisdic- 
tion to grant protection and to order the insolvent into actual custody 
exists from the moment of surrender to the time of the granting of 
the certificate. 

But then arises the subsidiary question, whether or not the 
order that was made was good in form. On that it appears to 
me that ordering into custody under section 96, and the different 
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FULL COTTET language that is employed with respect to the deprivation of protec- 

^2 tion in the other sections of the Act all imply an exercise of the same 

In re power, originating in section 95, and coming to an end at the time 
the certificate is given under section 172. I find on looking at 
section 319 that the forms given in the first schedule are to be 
applicable until altered by rule, and are to be deemed sufficient for 
the purposes for which they are prescribed. I tnm to the schedule, 
at form 16, and find there prescribed a form applicable for the 
purpose which I have said in dealing with the former part of this 
branch of the argument was intended to be kept up throughont the 
insolvency. I find there prescribed a form of warrant for the purpose 
of lodging the insolvent in gaol — the form adopted in this case. I 
come to the conclusion then that the power existed, and was as a 
matter of form rightly exercised in the warrant before the Court. 

1 now come to the second branch of the case, as to the insolvent's final 
hearing having been adjourned sine die under section 173 of the Act. 
To my mind this question is disposed of by the judgment in the case 
of Jeremiah Kelly (2 S. A.L.R. 163). That case appears to me to have 
been well argued, very well reported, and well decided, despite Sir 
John Downer's views to the contrary. The judgment was by the late 
Chief Justice Hanson, one of the most powerful intellects which has 
ever adorned the Judicial Bench of Australia, and Mr. Justice 
Gwynne, who would not yield to my learned colleague Mr. Justice 
Boucaut in an anxious care for the liberty of the subject. If I found 
myself unable to follow the reasoning in that case I should distrust 
my own judgment and feel bound to follow the law as laid down by 
these learned Judges. But I see no answer to the judgment of Chief 
Justice Hanson, and it will probably be a work of supererogation for 
me to point out some additional grounds for upholding that judg- 
ment. If the case were res Integra T should certainly come to the 
same conclusion, first, because although I admit that the last branch 
of section 173 is somewhat difficult of application, yet the second 
qualification of the clause, " that the insolvent shall be free from 
" arrest or imprisonment for such time (if any) as the Court shall 
" from time to time order," clearly implies to my mind that he is 
subject to the order of the Court as to his being free from arrest or 
not ; and then I have only to look at section 172, the section immedi- 
ately preceding, to find that where the Legislature intended that an 
insolvent should be free from imprisonment, it states it in dear and 
unmistakable terms — "After such examination shall have been 
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" finished the Court may award to the insolvent a certificate as here- ^^ll coqet 

" inafter provided, and thereupon the insolvent, if in prison at the 1^5 

" suit of the Official Receiver, shall he discharged." I cannot doubt, ^^ ^« 
therefore, that if the Legislature, in dealing with an interlocutory * '. — 

1VA.Y C J 

application in an immediately succeeding section to section 172, which 
contains such clear and unmistakable language, intended that the 
insolvent, as a consequence of the order for an adjournment sine die 
should be discharged from custody it would have used clear and 
unmistakable language as it did in section 172. Again, if another 
ground were necessary for the purpose of inducing me to follow 
Kelly*s case (sup,) I find that when the Legislature passed the Act 
of 1886, and the section now before us with regard to sine die adjourn- 
ments, it also had under its consideration the clear language of the 
decision of this Court in the case of Jeremiah Kelly, On these grounds 
I am of opinion that the fact of the insolvent's final hearing having 
been in an interlocutory proceeding adjourned sine die does not entitle 
him, if there be a valid order for his imprisonment, to his discharge. 
Some observations were made in the course of the argument of Sir 
John Downer as to this power being hard upon the insolvent. It is 
unnecessary for me to say anything in support of the policy of an 
Act of the Legislature. Even if I disagreed with that policy I should 
be bound to give effect to the will of the Legislature as declared in 
an Act of Parliament ; but 1 do not share the views which I have 
heard from Sir John Downer as to the hardship of this clause. 

Sir J, W. Downer f Q.O. — Your Honor has misunderstood me. I 
always objected to it being expunged. What I said was that the 
power was an extreme one, and should only be exercised with the 
greatest care. 

Wat, C.J. — I gladly receive the correction. Sir John. I only wish 
to add that I look upon the continuance of the insolvent's imprison- 
ment as his own voluntary act. I am quite sure that his case could 
not be considered by any Judge who would give more effect to every 
argument in his favor than would my learned colleague Mr. Justice 
Boucaut. The proceedings in this Court also satisfy me that if any 
fault could be found with the decision of my learned colleague it 
would have been promptly brought up to this Court by way of appeal 
by the insolvent. I therefore look upon my learned colleague's judg- 
ment in this case as decisive of the facts. Further, the insolvent, 
although he may fail to obtain a discharge from imprisonment at the 
suit of his trustees by the technical construction of the Act, which 
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PULL COUBT ling jjgen gQ ^]y[j presented, has only to make his property available 

^^ for distribution amongst his creditors in order to obtain an imme- 

in re diate release and a discharge under the provisions of the Insolvent 

W. E. Adcock. » , 

— Act. 



WAY, C. J. 



The third ground upon which this order was attacked was that Mr. 
Commissioner Russell, who ordered this warrant to be issued, was inte- 
rested in the subject matter of the litigation. Now I think on every side 
by the insolvent's own language in the Court below, and by the very 
emphatic language of his learned counsel, as well as upon our own 
judgment, we must all come to the conclusion that Mr. Commissioner 
Russell has in this case acted with the most sensitive regard to the 
principles of judicial honor. So soon as he discovered that he had 
an interest which might possibly disqualify him from dealing with 
this case he declared it, and refused any further to interfere in the 
administration of this insolvency. Assuming for the moment that 
Mr. Commissioner Russell's declaration of interest finally concludes 
the matter, I have next to consider the effect of that interest upon his 
order that the warrant should issue. The House of Lords has 
decided beyond all doubt that an order of that kind is not void but 
is only voidable. Either of the parties affected by it, so soon as they 
discover the interest of the Judge, can by a proper proceeding dis- 
affirm the order, and have the matter in litigation treated as res 
Integra. But then we have to consider whether a proceeding by habeas 
corpus is the method in which an order which is voidable only is to 
be disaffirmed and treated as nugatory. Now, I think no one who 
listened to the argument which was addressed to us yesterday could 
doubt the research which has been bestowed upon this case by 
Sir John Downer and his junior, Mr. Henderson ; but Sir John 
was bound to admit that he could find no case in which an order of 
this kind has been dealt with on a habeas. The nearest case he 
could suggest to us was that of The King v. Bowen (5 Term Reps. 156) 
which was not a case on the ground of interest at all, but a special 
case at sessions, in which a bastardy order was set up on a case 
reserved. I am not sure what the practice was at that time, whether 
a case reserved was brought up by certiorari or sent up directly ; but 
Lord Kenyon decided the substance of the case, which did not deal 
with interest at all, and he made certain remarks as to a certiorari or 
habeas being the remedy. Those remarks were certainly obiter; but 
I am not daring to dissent in the slightest degree from any judgment 
of Lord Kenyon's, and therefore I content myself with the observation 
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that I am not able to perceive — I dare say it is some fault of ^^^^^ court 

apprehension of my own — any relevancy between that case and the ^^ 

present enquiry. But while I do say that the cases are destitute of ^^ ''« 
any authority for dealing with a case of this kind on a writ of habeas 
corpus I see abundant reason for not so dealing with it. In the first 
place, the parties relying upon the order of Mr. Commissioner Russell 
on September 3 are not bound by the subsequent declaration of 
interest, and we should have to enter into an enquiry before dealing 
with this question as to whether the reasons which may have 
justified him in refusing to deal with the subject matter when there 
was another tribunal to deal with it would be sufficient reasons for 
avoiding an order made by him on a prior date. We should have to 
consider whether or not that interest was a sufficient interest to 
disqualify him. We should have to consider also whether or not the 
order made by Mr. Commissioner Russell might not, like one of the 
orders by the Lord Chancellor in Dimes v. The Proprietors of the 
Grand Junction Canal Company (3 House of Lords 769), be deemed 
a ministerial order, following the judicial decision of Mr. Commissioner 
Stuart, that the insolvent should have protection up to a particular 
date — as to which I desire to express at the present moment no 
opinion. We should have also to consider the effect of the two 
applications for protection subsequently made by the insolvent, and 
refused by Mr. Justice Boucaut — as to the operation of those 
applications and refusals, in affirmance of a voidable order previously^ 
made. I for my part, in the absence of any authority whatever, 
decline on the ground of public convenience to enter upon an enquiry 
of this complicated nature upon an application for discharge under a 
writ of habeas corpus. I have the less hesitation in refusing to enter 
upon such an enquiry in this case when I bear in mind, as has been 
pointed out again and again in decided cases on the subject, that an 
insolvent has abundant opportunity, by other prerogative writs and 
by the express right of appeal given to him under the Insolvent Acts, 
to review this order of Mr. Commissioner Russell's if it was a wrong 
order, and to get it disaffirmed. 

I now come to the fourth ground upon which it is sought to 
obtain the insolvent's discharge, and that is the ground that imprison- 
ment for debt has been abolished by the Act No. 4:66 of 1889. I 
deem it unnecessary to follow Sir John's argument on this part of 
the case, because it appears to me to be abundantly clear that section 
7 removes this case from the operation of the Act by providing that 
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FULL COUET {jj shall not affect any power under the Insolvent Act to arrest or 

?!^2 imprison any person, or entitle any person imprisoned under that Act 

In re to be discharged from custody except as the Insolvent Act itself pro- 
' — ' vides. The language of that section is too plain to make it necessary 
' * * for me to enter upon any detailed examination of the argument pre- 
sented on this branch of tbe case. It appears to me that the Legis- 
lature has expressly excepted from the operation of this Act warrants 
and orders of the character now before the Court. On these grounds 
I am of opinion that the application must be refused and the insol- 
vent remanded. 
BOUCAUT,j. BoucAUT, J. — There are four warrants on whicb it is sought that 
the insolvent should continue in custody. Two of the warrants 
appear in the return, and the other two in the affidavits filed on 
behalf of the motion to discharge. As to the fourth warrant, which 
was issued on March 10, I concur with my learned colleague that it 
was improperly issued. I am happy to be reminded by the Chief 
Justice that the Registrar in Insolvency (Mr. Blunt) is an 
excellent officer, and I do not want to say anything to the con- 
trary. Mr. Blunt has made a mistake, as Judges make mistakes, 
and when I said that he was censurable I did not mean an official 
censure, but that in issuing a writ of so serious a nature, which might 
greatly imperil the liberty of the subject, Mr. Blunt ought to have 
been a little more careful and have applied to the Commissioner. 
Clearly the imprisonment cannot be justified under the fourth warrant. 
Then the next warrant I would refer to is the first which was issued 
when the adjudication took place. In my judgment that has also -gone. 
There can be no pretence for detaining the insolvent under that war- 
rant. 

I agree with the Chief Justice that the case of Jeremiah Kelly 
(sup.) was rightly decided, but it appears to me that that case does 
not affect the present one. It was not suggested in Kelly's case that 
the first warrant was exhausted, as Sir John Downer has shown that 
it was in this case by protection being granted from time to time. 
Chief Justice Hanson really put it on the ground that it was not 
shown that there had been any order contrary to the first order to 
imprison. But here that gap has been filled up. Sir John has shown 
that orders to the contrary were made, and therefore in my opinion 
the first warrant is gone. If there were protection orders the war- 
rant would be exhausted because it was' only to lodge in custody until 
there was a contrary order, and I think that the moment there was 
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a contiury order that warrant was gone. The second warrant was full court 
pretty much to the same effect. The case therefore turns on Mr. - .^^^ - 
Commissioner Russell's warrant. Looking at a considerable portion f»' »« 
of Sir John Downer's argument, I was strongly with him on the " '. — 
ground that the second warrant was bad in form. But I had the old 
Act in mind, and it appeared to me that the form of warrant was 
only for the purpose of dealing with the imprisonment ordered on the 
adjudication, and I think that would have been the construction 
under the words of the old Act. But the new Act is quite different, 
and makes the form of warrant applicable for all purposes, and I 
think that wherever an insolvent may be sent to gaol by the Commis- 
sioner that form of warrant will do. The substance of the thing 
is the sending to gaol by the Commissioner. It is true that undei^ the 
common law, in order that the Court may be seized of the whole 
facts, inferior Courts have to recite the proceedings in the warrants, 
but I do not think that course was necessary here, because the Legis- 
lature has prescribed a form of warrant for the Commissioner. I am 
of opinion, therefore, that there was no defect in the form of the 
warrant. 

Coming to the propriety and legality of the imprisonment of 
the insolvent under the warrant, that depends first of all on 
whether the Commissioner had the power to imprison at the time, 
and secondly whether Mr. Commissioner Russell had an interest in 
the proceedings which disqualified him. I am not going to express 
any opinion as to what powers I or any other Commissioner might 
have exercised under section 178 of the Insolvent Act 1886, because 
there is no warrant before us for a decision under that section. I 
rather concur with the Chief Justice as to the power of the Commis- 
sioner, but I would rather lean to Sir John's argument if section 1 73 
only had to be referred to. But as I have pointed out during the 
argument, the proviso in section 181 seems to fill any gap that might 
appear to exist in section 173. But neither Mr. Commissioner Russell 
nor I pretended to exercise any power under section 173. The power 
is either in section 96 or section 181. In regard to section 96 I feel 
the difficulty even more than the Chief Justice does of construing it. 
I am impressed by the view of the Chief Justice that the whole of 
the clauses were built on a scheme that the insolvent was kept in 
constructive or actual custody ; but still I think that before he could 
be removed from constructive to actual custody there must bo some 
warrant or ord^r, and therefore, although the Language of Acts Act 

2 
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FULL COUET might come in to give a fuller meaning to section 96 than that there 

^^? should be one imprisonment and one protection, I am doubtful 

In re whether it was not intended to make it exhaustive. Section 96 is 
'. — ' added to bv section 181. As Sir John Downer has arffued, the power 
there was certamljr a power by proviso, and if my judgment were to 
be an absolute and final determination of this point I might like 
further time to consider it. But the proviso is definite enough — 
'* That after the day appointed for the last examination of an insol- 
" vent he shall be free from arrest at the suit of the Official Receiver 
" or of any creditor in respect of any debt provable under the insol- 
" vency, unless the Court shall otherwise order." The words " unless 
" the Court shall otherwise order " must have some effect. By impli- 
cation the words give the Court the power to order that the insolvent 
shall not be free from arrest; and the Court having made that order 
the general scope and object of the Act as gathered from Kelly's case 
(sup.) and from section 95 will do the rest. Although I am not 
leaning in that direction, still I am forced that way. My doubt is so 
far resolved that I will not take the responsibility of differing from 
my learned colleague on the point. 

On the question of the abolition of imprisonment for debt I 
think that what the Chief Justice said is conclusive, and I have 
nothing to add to it. Then as to Mr. Commissioner Russell's 
interest it would require still further research before I give 
an opinion on that matter. I certainly do not agree with the 
Chief Justice that an application such as we have before us should 
not be made on a writ of habeas corpus. On the other hand I am 
impressed with the fact that there is no case deciding the point. I 
rather incline to the opinion that in a clear case, where an inferior 
tribunal notoriously and manifestly interested pronounces an order, 
and by it sends a man to gaol, it would be the duty of the Court to 
investigate it on habeas, I am not altogether overwhelmed by the 
difficulties which stand in the way of that coursfe, because the Court 
may adjourn a habeas and give an opportunity for the person con- 
cerned to come before it. Oftentimes in England a habeas calls 
upon the Court, which sends a man to gaol to show cause. Were 
there not drcumstances in this case which might influence my learned 
colleagues against it, I would say that the case should be adjourned 
to allow of the return being amended, and further enquiry. I do not 
do so because of the reasons the Chief Justice has given that the 
investigation as to the interest cannot be on habeas. Undoubtedly 
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Mr. Oldham's affidavit shows that what took place in the Court of *'ULL court 
Insolvency was an affirmation by the insolvent that what had been - ^^ — — 
done by Mr. Commissioner Russell was correctly done. In tte face ^n re 
of that, coupled with the possible interest only of Mr. Commissioner 
Russell — because I did not say that he was interested so as to be 
disqualified — I am not inclined to say that there ought to be any 
further enquiry on this. It is still open to Sir John Downer to take 
another habeas the next day, if he finds an authority against the 
present decision of the Court. Therefore no injustice is done to the 
insolvent. Under these circumstances I concur in finding that there 
is no reason to free the insolvent. 

Way, C.J. — I cited Kelly* s case merely on the construction of the 
sine die clause, and not as a binding authority on the first branch of 
the case. 

Motion refused^ and the insolvent remanded 
to gaol. 
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In the Supreme Court. — In Banco. 



SWAN V. THE BANK OF NEW ZEALAND. 



WAY, C.J. 



A-prUlb. Coitt.^ — Taxation — Discretion of Taxing Master — Co,^ts as IwUreen party and 

party. 

The Conrt will not, on a review of taxation of coats, interfere with the decision 
of the Taxing Master, on the question of the amount nnles a gross mistake has been 
made. 

As between party and party, refresher fees should not be allowed except in cases 
where witnesses are examined and the length of the case could not have been 
reasonably anticipated. 

This was a review of a taxation of costs by the Master of the 
Supreme Court. 

Barlow, LL.D., for the plaintiff, cited Curtis v. Piatt (16 C.B. N.S. 
465), Bohh v. Connor (9 Ir. Reps. Eq. 373), Harrison v. Wearing (L.R. 
11 Ch. D. 206), Sturgis v. Morse (24 Beav. 541), Oilhert v. Quignon 
(21 W.R. 745). 

J", a. Symon, Q,C., for the defendant, cited Brown v. Sewell (L.R. 
16 Ch. D. 517). 

Way, C.J., delivered the judgment of the Court — This is a 
case of importance both to the profession and the public. The 
rule of the law of costs to the successful as against the 
unsuccessful litigant is undoubtedly founded on the principle 
that the successful litigant ought to be indemnified for the reason- 
able expenses to which he has been put in consequence of his 
opponent having obliged him to have recourse to litigation for the 
purpose of enforcing his rights or in defending a claim. From 
a very early time in the administration of the law of England this 
has been the simple rule, but the difficulty has been in its application. 
The rule and its limitations are laid down in the case of Curtis v. Piatt 
(sup.) by Mr. Justice Willes, who said— r" I take it as a general rule 
" that no principle can be more clear than that a defeated litigant 
" ought to bear the expense which the opposite party has been put to. 
"It is necessary, however, that that rule should be guarded by 
"reasonable limitations, for the purpose of preventing the successful 
"party from imposing exaggerated expenses upon his adversary." 
That qualification upon the original rule is the origin of the difference 
in amount of costs as between party and party which have to be paid 
by the successful litigant, and costs as between attorney and client 
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which the solicitor is entitled to recover from the client who instructs "^^^^ couet 

him. In all probability no case has been ever conducted in this — ^^^ 

Court in which the successful party recovered the whole of the Swan 
expenses which were incurred by his legal adviser and in which some ^^^^ <**" ^^'^ 
modicum of costs have not had to be paid out of the pocket of the y^^Y^c j 
successful litigant. Officers have been appointed in the English 
Courts for the purpose of ascertaining the amount of costs in litiga- 
tion, and the golden rule as laid down by the Master of the Bolls in 
the case of Brown v. Sewell (sup.), is that the Court will not interfere 
with the decision of the Taxing Master in a question of amount unless 
a gross mistake has been made. Turning from these general obser- 
vations to the particular examples brought under our notice, we find 
that the first objection was to disallowance by the Taxing Master of 
part of the amounts which were paid for counsels' fees and refreshers. 
Dr. Barlow quoted a case decided in the Irish Courts — that of Bohh v. 
Gonnor (sup.) — in which the Master of the Rolls said — " The 
" principle which I think should be acted upon and I am prepared to 
" enforce is this — That if a solicitor acting bona fide within the rule 
" I have stated delivers a brief with the fee marked thereon to counsel, 
*' prima /acie that fee ought to be allowed, even in party and party 
'' costs ; otherwise the solicitor must be exposed in every case to the 
"risk of having to pay out of his own pocket money which he 
'' honestly and bona fide paid to his counsel, unless he has taken the 
" precaution of fixing the fee beforehand with his client." We are 
unable to adopt the rule laid down by the Master of the Rolls in that 
case. It may be that that rule was applicable to the country in which 
it was laid down and where the fees allowed to counsel were perhaps 
on a more economical scale than were allowed in England, and where 
it is evident that the amount of fees was limited by the salutary 
fear of the solicitor that he would be unable to recover unless limited 
in amount as between solicitor and client. I do not think that applies to 
this country, or that the rule as laid down by the Master of the RoUs 
is the one upon which we have to act. Referring then to the first 
branch of the case we are unable to say that the Master in this particu- 
lar instance has made a mistake in the exercise of his discretion, and 
I think if I had been sitting in the Master's place I should have come 
to the same conclusion in regard to the fees. I, however, take this 
opportunity of stating that the true rule of the allowance of counsels' 
fees is clearly laid down in the authorities to which our attention has 
been called. Where witnesses have been examined and the length of 
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PULL COUKT the case cannot be reasonably anticipated, it is proper to allow 

l^^ refreshers, bnt in cases where no witnesses are examined refresbers 

• Swan are not proper, and we can only snpport tbe refreshes which were 
Bank of New allowed by the Master by reccardinff them as additions to the fee 

Zkaland. -^ J n ts 

y^j^Q J marked on the brief. These observations dispose also of the items 
for instructions for brief and the preparation of evidence. It would 
be impossible to interfere with the Master's discretion on the materials 
before us, and I only refer to these matters for the purpose of inti- 
mating that so far from the plaintiff having been injuriously treated 
in the amount allowed on instructions for brief, it is quite clear, 
having regard to the amounts allowed in cases of much greater 
importance by the Master, that he must be admitted to have exercised 
a liberal discretion, and has done so. We have therefore come to the 
conclusion that upon all the items brought under our notice the 
plaintiff has no cause of complaint, and the case for our consideration 
will be answered in favor of the defendant bank. 

Taxation conjinned loith costs. 
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In the Supreme Court. — In Banco. 

BOUCAUT.J. 



THE DISTRICT COUNCIL OF DAVENPORT v. STOCKTON. i89o 

May 6. 

Roads Act 1884, sec, 78 — Information — Dismissal — Costs — Power of Justices as 

to costs. 

On the dismissal of an information under sec. 78 of the Roads Act 1884, Justices 
are not bound to give costs. 

Special case from the Magistrate's Court, Port Augusta. 

W. V. Smith and E. P. Nesbit for the District Council of Daven- 
port. 

The Attorney 'General (Hon. H. E. Downer, M.P.) for Stockton. 

The question for the opinion of the Supreme Court was, were the 
Magistrates justified in refusing costs as between attorney and client? 

An information was laid under the 78th section of the Roads Act 
1884 by one S. for compensation for injuries alleged to be caused in 
draining water. 

A preliminary technical objection was raised and upheld, and the 
information was dismissed. 

An application under section 152 of the Act for costs as between 
attorney and client was refused. 

It was argued that the Justices were bound to give such costs. 

BoucADT, J. — The Justices were not bound to give costs. 
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BUNDBT, J. j^ ^/^g Supreme Court, 

LUCAS r. THE COMMISSIONERS OF RAILWAYS. 
Damages — Contributory neglujence — Vis major. 

L. owned certain land with erections and buildings on part thereof. Previous to 
the erection of a railway bridge by the defendants across a creek near L.'s property, 
the water in the creek ran past L.'s property in its own natural bod. 

The defendants in constructing a line of railway built a bridge with two spans at 
an acute angle across the creek in close proximity to the plaintiff's house ; filled in 
a portion of the natural bed or previous course of the creek, and dug out a fresh 
channel for it on part of the plaintiff's land. 

L. received compensation for the piece of land taken for the new creek. 

An unusual flood, the result of heavy rains, occurred at Marracoorte where L.'s 
property was situated, and damaged L.'s property. 

The defendants did not compensate L. in respect of the damage, but put a stone 
wall in the creek and filled up the embankment, and re-erected a fence belonging 
to L. 

By reason of the manner in which the bridge was erected the water during the 
flood rushed up against the western abutment of the bridge and was turned from its 
proper course, and by such deviation wis driven straight for L.'s house 

It was pr )ved that if there had been a third span the damage would not have 
been occasioned. 

Heldf that there was not sufficient evidence that the flood was the act of God, 
but that the manner in which the bridge was constructed was the proximate cause of 
the injury sustained by the plaintiff. 

Held also, that the application of the rule of law as to vis major must be con- 
trolled by the evidence of the circumstances of each individual case. 

The facts and arguments will sufficiently appear from the judg- 
ment. 

BuNDEY, J. — In this matter the claimant, William Lucas, was and 
is the owner of allotment No. 80 and part of lot No. 79, in the town- 
ship of Narracoorte. The defendants are the Railway Commissioners, 
in whose department the work hereinafter referred to was performed. 
They were not such commissioners at the time of the construction of 
the works, but no question on this point is raised, and it is admitted 
by the counsel for the defendants that if any legal liability arises on 
the plaintiff's claim the defendants are bound to and will discharge 
the obligation. The plaintiff claims £150 as compensation. The 
claim came on for hearing before me at Narracoorte on Wednesday, 
April 23, 1890, when I personally viewed and inspected the bridge 
and works alleged to have caused the damage. The learned counsel 
for both parties requested permission to put in a certified copy of the 
Special Magistrate's notes of the evidence taken at the trial in an 
action at the Narracoorte Local Court between the same parties for 
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negligence, which action was held by the presiding magistrate to have bundey, j. 

been erroneously conceived on the part of the plaintiff, and a nonsuit }^ 

was ordered. No evidence was called by the defendants either on the I'uci.s 
occasion of the nonsuit or before me. They rely solely on their legal Commissionisks 
position as disclosed upon the plaintiff's testimony given in the Local 
Court, and put in for my consideration in this action. As it was 
difficult to grasp the full effect of the evidence when hurriedly read 
I desired time to consider it carefully ; and as the legal question 
involved is one of importance, not only to the plaintiff in this par- 
ticular case, butf also to others whose property may be similarly 
affected, and to the Railway Department, it was arranged with the 
learned counsel on both sides that I should deliver judgment in this 
Court. The evidence discloses the following facts : — 1. The owner- 
ship and possession by the plaintiff of a dwelling-house of four rooms, 
outhouses, tanks, i&c. on portion of the land mentioned in his claim. 
2. Previous to the erection of the railway-bridge across the creek the 
water in the latter ran straight past the plaintiff's property in its own 
natural bed. 3. The defendants in constructing the line of railway 
from Bordertown to Mount Gambier built a bridge with two spans at 
an acute angle across this creek in close proximity to the plaintiff's 
house, filled in a portion of the natural bed or previous course of the 
creek, and dug out a fresh channel for it on part of the plaintiff's 
land. The plaintiff received compensation for the piece of land taken 
for the new creek. 4. On June 9 last a high flood occurred at Narra- 
coorte, the result of very heavy rains. The plaintiff's own evidence 
on this point when cross-examined is as follows : — " The flood was the 
" result of very heavy rain. . Such a downfall of rain does not often 
^^ occur. There has not been such a downfall of rain since I have 
*' been in the district. That is 20 years. It would not fairly have 
*' been contemplated that a flood of that nature would have arisen. 
" This flood was about two feet higher than any flood within my 
" recollection. There would have been quite as much water round 
" my house had there been no railway bridge, but the allotment would 
"not have been in the current. Previously the fence was washed down 
" by the floods, and about five feet of bank next the creek. The 
" department did not compensate me, but put up a stone wall in the 
" creek, and filled up the embankment and re-erected the fence. A 
'^ previous flood since the erection of the bridge was up to my back door 
" step.*' 5. By reason of the manner in which the said bridge is erected 
the water during this flood rushed up against its western abutment^ 



26 LAW REPORTS. 

BUNDEY, J. ^ag turned from its proper course, and by such deviation the current 
1^9 was driven straight for plaintiff's house. This is shown in the 



Lucas evidence of the witness Michael Green, surveyor. In cross examina- 
^oTe^ilwats^ *^°^ *^^® witness said he believed the openings in the bridge were 20 
feet each, which he considered large enough fo carry off all ordinary 
flow of water, but that if another span had been built in it this 
injury would not have arisen. His exact words are — " That the 
" encroachment rendered necessary in lieu of a third span * has 
" been the cause of the damage.' " 6. The plaintiff's house was 
seriously damaged and its value considerably diminished, and 
his tanks, &c. were destroyed. The above are all the facts I 
think it necessary specifically to refer to, and if the plaintiff is 
entitled to recover at all he is in my opinion entitled to substantial 
compensation. The view I had of the premises and of the works 
carried out by the defendants' department confirmed the evidence 
given on plaintiff's behalf on this point, as well as to how the damage 
arose, although I feel bound to observe that the skilled evidence is 
very meagre. The learned counsel for the defendants stated that his 
clients — as I venture to think very properly — waived all technical 
defences to plaintiff's claim, and relied solely upon the substantial 
ground that they were not liable, as the injury was caused by the act 
of God, or vis major, and not by an act or default of theirs or their 
predecessors, and cited in support of his contention the case of 
Nichols V. Marsland (L.R. 2 Ex. D. 1). In considering the important 
legal point thus raised it must be borne in mind that the Railway 
Department (now represented by the defendants) acted within its 
statutory powers in erecting the bridge and making a deviation in 
the creek as before described. Although at the hearing I reserved 
judgment in order to peruse the evidence and consider the authorities 
cited, the bent of my opinion at that time tended to the conclusion at 
which I have finally arrived. I have since read and considered the 
case relied upon by Mr. Bleechmore, the learned counsel for the 
defendants, which at first sight appears an authority in favor of his 
contention ; on reflection, however, I think it is clearly distinguishable 
from the present case in some important particulars — ^notably in the 
finding of the jury that there was no negligence on the part of Mrs. 
Marsland, and that the banks were fit for all events to be 
anticipated, and the weirs broad enough, and that the storm was 
of such violence as to be properly called the act of God or vis major 
— vide judgment of Bramwell B. in the Court of Exchequer. The 
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ornamental lakes on Mrs. Marsland's land had existed a great bundet, j. 

number of years, and after a most unusual fall of rain the lakes ^^2 

overflowed, the dams gave way, and the water out of the lakes carried Lucas 

Vm 

away the county bridges lower down the stream. Lord Justice ^°*5Iilwat^* 
Mellish in delivering the judgment of the Court, after referring to 
the finding of the jury, expressly negativing negligence and the great- 
ness of the flood, says — " However great the flood had been, if it had 
" not been greater than floods that had happened before, and might 
" be expected to occur again, the defendant might not have made out 
" that she was free from fault." The very interesting case of Nugent 
V. Smith (1 L.R. C.P.D. 423) authoritatively defines what amounts 
to an " act of God " within the meaning of the expression as applied 
to the exemption of carriers from legal liability, and this case shows 
how difficult a subject that of vis major is to deal with. Nugent v. 
Smith (sup.) turned entirely upon what is an " act of God " where 
common carriers by sea are concerned, and the liabilities of ship- 
owners, who are not common carriers. Still there are some expres- 
sions in the judgments that help in arriving at what the term should 
include. At page 435 Lord Chief Justice Cockbum, after pointing 
out that previous to that case no judicial exposition of the term 
** act of God " had occurred so far as regarded the care to be applied 
by carriers in order to escape responsibility, proceeded to lay down an 
intelligible rule, and further on said — " Tt is at once obvious (as was 
" pointed out by Lord Mansfield in Forward v. Pittard (1 T.R. 27) 
"that all causes of inevitable accident — casus fortuitas — ^may be 
" divided into two classes — those which are occasioned by the elemen- 
tary forces of nature, unconnected with the agency of man, or other 
cause, and those which have their origin either in the whole or in 
"part in the agfency of man, whether in acts of commission or 
" omission, of nonfeasance or of misfeasance, or in any other cause 
" independent of the agency of natural forces. It is obvious that it 
" would be altogether incongruous to apply the term * act of God ' to 
" the latter class of inevitable accident. . . . On the other hand 
** it must be admitted that it is not because an accident is occasioned 
"by the agency of nature, and therefore by what may be termed the 
" * act of God ' that it necessarilv follows that the carrier is entitled to 
" immunity, &c." At page 442 Baron Cleasby declines to adopt any 
definition as exact and including all cases, and at page 444, L.J., 
Mellish says — " The act of God is a mere short way of expressing 
" this proposition. A common carrier is not liable for any accident 
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BUNDET, J. « as to whicli he can show that it is due to natnral causes, directly 
1890 "and exclusively, without human intervention, and that it could not 



Lucas " have been prevented by any amount of foresight and pains and care 

Vm 

^oi'i^^l^AY^ " reasonably to be expected from him." Thus we find that even in 
an action against carriers the defendant must show that the loss arose 
solely from natural causes, and there must be no omission of a duty, 
or commission of acts of negligence, that contributed to such result. 
The carrier must prove that by no reasonable precaution could the 
loss have been prevented. Applying then the facts in the present 
case to the law as laid down in Nichols v. Marsland (sup.) , in what 
respect is it distinguishable ? In that case the jury expressly 
negatived negligence. Sitting in the dual capacity of judge and jury 
I have in the latter capacity, in order to bring it within Nichols v. 
Marsland (sup), to find that there was no negligence on the part of 
the defendants. This I am unable to do. It is true that, as 
before pointed out, the skilled evidence is meagre, but it is uncontra- 
dicted, and shows the bridge is so constructed that in any 
extraordinary flood the water must be thrown upon the plaintiff's 
land, and that another span is necessary. I am not an engineer, but 
certainly the view I had of the bridge confirms the evidence. It 
must, I think, be patent to any one that the result would be as stated, 
and such opinion is supported by the fact that in 1882 (since the 
bridge was put up) the water was driven up to the plaintiff's backdoor. 
No evidence was called for the defence, and presumably therefore 
none was capable of being called to negative that given by the 
plaintiff's witnesses on this point. The defendants rest satisfied with 
the admission obtained on cross-examination from the plaintiff's 
surveyor that the two spans of 20 feet were in his opinion sufficient 
to carry off the ordinary flow of water. It is therefore my duty to 
consider whether this admission is sufficient to relieve them from 
liability. In doing so I must not forget that in a country where we 
often have almost tropical downpours of rain, and where one day a 
dry, barren, rocky watercourse may the following day be turned into 
a roaring torrent, possibly largely overflowing its ordinary banks, and 
perhaps impossible to cross — that this may be the case either in 
our winter or in our summer months — and that unfortunately for 
Anstralians the continuous running of water in brooks or creeks is 
very rare. In reality the normal state of watercourses in this part of 
the continent may almost be said to be one of extremes caused by 
such severe and irregular falls of rain that in a country like Great 
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Britain might properly be called phenomenal. It is therefore of bundey, j. 

importance that the plea of vis major shonld be strictly made out, -^}^ 

otherwise a premium would be held out to public bodies constructing Lucas 
bridges, embankments, drains, &c. across or along our turbid streams Commissionfrs 
to do so in an inadequate manner. That this caution is a duty cast 
upon the Court in determining actions of this nature is I think clear, 
from the case of the Great Western liailway Company of Canada v. 
Braid and the Great Western Railway Company of Canada v. Fawcett 
(1 Moore's P.C.G. N.S 101). At pages 120 and 121 Lord Chelmsford 
says — "Their Lordships, without attempting to lay down any 
" general rule upon the subject which would probably be found to 
" be impracticable, think it sufficient for the purpose of their judg- 
" ment in these cases to say that the railway company ought to have 
" constructed their works in such a manner as to be capable of 
** resisting all the violence of weather which in the climate of Canada 
*' might be expected, though perhaps rarely, to occur." It seems to 
me that the law laid down by the Privy Council in the case just cited 
is entirely applicable to Australia. In the Canadian case, as here, it 
was an obstruction that did the damage. There a ditch was made for 
the purpose of carrying off the water that came down from the hill. 
It was imperfectly constructed from the first, and of insufficient 
dimensions, so that when an unusual quantity of water flowed into it 
it was unequal to the occasion. Here there was an imperfect and 
insufficient bridge, which not only prevented, but turned the current, 
as before described, and did the mischief complained of. The 
engineer in the case last cited said — " No engineer could possibly 
" have foreseen such an accident as this." Here the plaintiff in cross- 
examination says — " It would not fairly have been contemplated that 
" a flood of that nature would have arisen." So that whether we 
look at the facts, or the supposed adverse admissions, the 
case is of great importance to a proper decision of the present 
one. It is true that it was alleged that the presiding judge 
in the Canadian case did not sufficiently direct the jury's attention 
to what amount of vis major would exonerate the company, but their 
lordships stated that they were of opinion that had this direction 
been given, and had the jury been led to find for the company, their 
verdict would have been wrong, so that this objection is also disposed 
of. Both from the evidence to which I have called attention and 
from a personal inspection of the property. I am of opinion that not 
the flood but the imperfectly constructed bridge, the angle at which 
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BUNDEY, J. it ig placed across the creek, and the mode in which the course of 

^®^ such creek has been turned was the proximate cause of the injury the 

Lucas plaintiff had sustained. Moreover, I do not think there is sufficient 
^op*ra1lways'^ evidence that this flood was an " act of God " or vis major within the 
legal meaning of the term so as to relieve the defendants. I am not 
unmindful of the two conflicting judgments in Withers v. The Great 
Northern Railway Company (1 F. & F. 165) and RtLck v. Williams 
(27 L.J. N.S. Ex. 357) ; but in the first of these Mr. Justice Erie 
directed the jury to find for the defendant, the evidence being that 
the storm occasioning the flood was such as had never occurred 
before. As is pointed out in the G, \V. Railway Company of Canada 
V. Braid and Another (sup.) the case proceeded on the fact that the 
storm was the causa causans. In the latter case — Ruck v. Williams 
(sup.) — Bramwell B., in answer to the argument for the defence 
arising out of the extraordinary violence of the storm which occa- 
sioned the damage, said — " One calls it an extraordinary storm, but 
" in truth it is not an extraordinary storm which happens once in a 
" century or in fifty or twenty years. On the contrary it would be 
" extraordinary if it did not happen within such a time as that," and 
added that it was the duty of the commissioners to guard against 
" a thing likely to occur at all times, and that they may well be said 
** to be guilty of negligence relatively to the probable event of a 
" storm happening in fifty years." Here the evidence of there not 
being so high a flood extended to twenty years, but it was consider- 
ably qualified by the statement that the flood waters reached to within 
two feet of this one some eight years ago, and that on one occasion 
the plaintiff's land up to his back door was submerged. It is common 
knowledge that several inches of rain often falls in Australia in a 
very surprisingly short time, and in a comparatively flat country like 
the south-east, where the water is so near and so much on the surface, 
less rain would suffice to make flood waters than in other places, and 
proportionate care in erecting obstructions should be exercised. If 
not confined in a narrow channel it spreads over a large tract of 
country, but when so confined the current is of course much more 
likely to be dangerous if obstructed. According to the evidence the 
water surrounded the plaintiff's house and submerged it, but he says 
this was owing to the railway embankment below him forcing back 
the flood, but it would have been comparatively placid water had the 
bridge not turned the force of the current right upon his house. No 
evidence was given to show the quantity of inches of rain that fell, 
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or the number of hours it had been raining. It was undoubtedly bundey, j. 
more than an ordinary flood that had occurred for several years, but ___J5L_ 
not greater in my opinion than may reasonably be anticipated to Lucas 
occur affain in any year in this uncertain climate. I recognise the Commissioners 

.,, / ^ or fiAlLWATS. 

impossibility of laying down any general rule as to what would or 
would not constitute vis wajor in Australia. Each case must be 
decided upon the evidence and the circumstances under which a claim 
is noade. There is no doubt that the plaintiff's demand is a bona fide 
one. His evidence is that the actual cost of the house was £349, and 
that he is willing to sell it now, damaged as it is, for £60; and as 1 
am convinced that the property will always be liable to injury from 
a like cause, so long as the works remain as at present, I do not think 
his claim of £150 at all excessive. My verdict and judgment will, 
therefore, be for the plaintiff for that amount with costs. 

Verdict and judgment for ^plaintiff. 
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PULL COUET jyj ^^g Supreme Court — In Banco. 

WAY, C. J., and 

mjNDK^jj^ REYNOLDS and OTHERS v. REYNOLDS and OTHERS. 



1890 
May 29. 



WiU—Construction — Partial intestacy — Devise — lle.ndue — Dvitributian. 

B. by his last will and testament made certain specific devises and bequests, and 
directed that a sufficient sum of money should be invested on mortg^age or other safe 
investment, so that the sum of £52 a year should be paid to his widow. lie alao 
directed that the sum of JB50 a year should be paid to his brother out of interest or 
profit of a sum of money thereinafter mentioned for that and other purposes. He 
devised an4 bequeathed to J. H. the whole of his interest in a certain selection of 
land in the Hundred of Arkaba, County Hanson, bein^ section 99, upon the payment 
by the said J. H. to the executors of the testator of all moneys paid by him to the 
Government, together with interest on same at the rate of eight per centum per 
annum. 

B. further directed that the other portion of his real estate and any other 
property he might be possessed of at the time of his death should be sold, the 
proceeds to be divided between his three children, or in the event of the death of 
either, then for the benefit of his or her children if any, if none then to his surviving 
children. 

And he further directed that in order to secure the carrying out of his bequests 
to the persons before mentioned, all moneys he had invested on mortgage or other 
securities, together with all moneys to his credit at the Savings Bank or other 
banks, together with all debts due to him, should be invested on mortgage or some 
other secure and profitable investment ; also that certain shares and all profits 
derived from land and household property until sold should with other moneys be 
invested until each grandchild should become of age, and that his or her share at 
that time should be paid over. » 

B. by a codicil to his will further directed his executors that they should upon 
the payment to them uf such sums of money as he should have paid on account of 
section 73, Arkaba, containing 183 acres, and upon payment of interest added as (sic) 
the rate of £8 per centum per annum, convey to Samuel Shute, of Arkaba, all his 
title and interest in the said sections. 

Held—il) That as to the money payable by Hill as aforesaid, there was an 
intestacy. 

(2) That as to the money payable by Shute, there was no intestacy, but this 
money was included in the residuary estate. 

(3) That the whole of the personalty bequeathed for the benefit of the children 
was intended to form a fund to secure payment of the annuities directed by the will 
to be paid, and tliat this intention dominated the trusts as to the destination of the 
personalty ; so that, notwithstanding the direction that grandchildren should be 
entitled to receive their shares on attaining the age of 21 years, they were only so 
entitled on the death of the annuitants. 

This cause was tried on 27th November, 1885, and reported in 

volume XIX. of these Reports. Liberty to apply was given. 

The following are copies of tha will and codicil : — 

This is the last will and testament of me Henry Reynolds of New 

Brighton in the province of South Australia made this eighth 

day of November 1878. First the whole of my la.wf ul debts 

funeral and testamentary expenses be paid by my executors 
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hefeaiter named. I hereby dispose of the whole of my property ^^^^ couet 

both real and persoDal in the following manner : First to my 1^2 

wife PhoBbe Reynolds I bequeatk during her lifetime or so Bbtkolds and 
long as she shall remain unmarried the whole of my house- ^ ^^v 

° •' ubtvolds and 

hold furniture or such portion as she may require (the remainder Others. 
if any to be divided equally between my three children) also 
she shall have the use of my present residence together with 
four allotments of land free of rent. In the event of her 
wishing to return to England or to live somewhere else she 
shall have the rent or profit derivable from the same the 
property to be kept in a tenantable state of repair during her 
occupancy of the same (subject to the former proviso) also a 
sufficient sum of money shall be kept invested on mortgage or 
some other safe investment so that she shall be paid the sum 
of £62 (fifty-two pounds) a year in equal quarterly payments 
or in such other way as shall seem best to my executors and in 
the event of her wishihg to return to England her passage 
money shall be paid out of my estate in which case the house- 
hold furniture and effects (excepting such small articles as she 
may desire to take with her) shall then be equally divided 
between my three children also the sum of Twenty pounds 
(£20) which I hold belonging to my wife shall be paid her. 
To my son Henry Reynolds I devise and bequeath the house 
and quarter-acre of land portion of town acre No. 555 Sturt- 
street Adelaide also the front portion of acre 535 measuring 
52 ft. 6 in. to Sturt-street by a depth of 105 ft. Together 
with the use of a right-of-way at back across portion of acre 
534 of not less than 12 ft. wide into Sultran-place. To my 
daughter Jane (Mrs. H. C. Richardson) I devise and bequeath 
the two houses and land at the Norman and Sturt street 
portion of acre 532 City of Adelaide. To my daughter 
Elizabeth (Mrs. T. Macklin) I devise and bequeath the half- 
acre of land being portion of town acres Nos. 534i and 535 
(excepting such portion as I have given to my son) together 
with all the buildings thereon during her lifetime and at her 
death for the benefit of her children. To my brother William 
Peter Reynolds I devise and bequeath the whole of my 
interest in portion of town acre No. 546 Sturt-street Adelaide 
And also during his lifetime the sum of fifty pounds (£50) a 
year to be paid to him out of interest or profit of a sum of 

3 
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itionej hereafter mentioned for it and other purpoeefe. to 
Mr. John Hill farmer Arkaba (husband of my niece late Anne 
Shute) I devise and bequeath the whole of my interest in land 
selection Hundred Arkaba County Hanson section No. 99 
upon the payment by the said John Hill to my executors of all 
moneys paid by me to the Government together with interest 
on the same of 8 per cent, per annum. The other portion of 
my real estate consisting of property as under — Houses and 
land Elizabeth- street Adelaide land Lower Mitcham Two 
sections of land near Woodside One section near McLaren 
Vale and after the death or marriage of my widow my present 
residence and land at New Brighton and any other property I 
may be possessed of at the time of my death shall be sold 
when a fair and reasonable price can be obtained for the 
same the proceeds to be equally divided between my three 
children or in the event of the death of either then for the 
benefit of his or her children if any if none then to my 
surviving children. A further sum of fifty-two pounds (£52) 
a year shall be plaged to my wife's credit or kept invested in 
case of sickness or any other emergency when it is necessary 
to use it at the option of my executors and at her death or 
marriage the amount so accumulated to be divided equally 
between her two children Amelia and Joseph Matthews. And 
to secure the carrying out of my bequests to the persons before 
mentioned all moneys I have invested on mortgage or other 
securities together with all moneys to my credit at the Savings 
or other Banks together with all debts recoverable due to me 
shall be invested on mortgage or some other secure and 
profitable investment also the shares I hold in the National 
and Adelaide Banks also all profits derived from land and 
household property until sold to be invested with other 
moneys until as each grandchild becomes of age his or her 
share at the time shall be paid with an admonition as to 
its careful and profitable use seeing that it cost their grand- 
father a lifetime of toil and care. The annual interest or 
profits on the whole of the mortgaged or secured amounts to 
be used first in paying the bequests before mentioned and any 
necessary expenses incurred and the remainder to be equally 
divided between my three children or in the event of death 
of either then in the manner before mentioned. And to ensure 



LAW RfiPORlTS. S6 

the carrjing out of these my bequests I hereby appoint the ^^ll couet 

' following persons as my executors : My brother Mr. William ^^ 

Peter Reynolds of Sturt-street Adelaide coachbuilder Mr. Bktnoli>8 amd 
Henry Colls Richardson of Sturt-street Adelaide architect „ *• 

■^ BkTN0L1>8 and 

Mr. Edward A. D. Opie of Firie-street Adelaide land agent Othkbs. 
and when from death or any other cause either of these my 
executors shall be unable or unwilling to act then the surviving 
trustee or trustees shall have power to appoint some trust- 
worthy person to act with them but I desire there shall never 
be less than two executors at any time until the whole of my 
estate is disposed of. 

Signed by the said Henry Reynolds the 
testator in the preserve of us both 
present at the same time who at his 

request and in his presence and in ^ Hknkt Reynolds. 
the presence of each other have 
hereunto subscribed our names as 
witnesses. 

C. D. Perkins, 

Clerk, Adelaide. 
Wm. Davis, 

Clerk, Adelaide. 

This is a codicil to the will within written of me the within named 
Henry Reynolds. 

I direct my executors to pay to Maria Shute or the person who 
may from time to time be in charge of the children of John 
and Sarah Tucker now both deceased the sum of ten shillings 
(10/-) per week until the youngest child shall be sixteen years 
of age. And I further direct my executors that they shall 
upon the payment to them of such sums of money as I shall 
have paid on account of section 68 Arkaba containing 183 
acres and of sums paid on account of section 73n Arkaba 
containing 235 acres and upon payment of interest added at 
the rate of £8 per centum per annum convey to Samuel Shute 
of Arkaba all my title and interest in the said sections. And 
I direct my executors to defray out of my estate all necessary 
expenses incurred during my illness and also in the last illness 
of my brother William Peter Reynolds. And in other respects 
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FUliL COURT I hereby confirm my will within written. As witness my hand 

_ 1^ _ this third day o£ January 1883. 

BSTNOLDS AMD 

Othbks Signed by the said Henry Reynolds as 

^"^Othbrb^^" a codicil to his will in the presence 

of us both present at the same time 
who at his request in his presence and 
in the presence of each other have 
hereunto set our names as witnesses. 

S. P. Fleming. 
E. E. Fleming. 

Nicholson moved the Court in pursuance of leave reserved. 

Spnon, Q. C. — The testator made a will with bequests to his wife 
and children and others, and also a devise to John Hill on the 
condition of his paying a certain sum of money. The points now 
involved are not much affected by the question with which his Honor i 
the Chief Justice dealt some time ago. The questions for the 
decision of the Court are — (1) Whether the money payable by John 
Hill under the will on condition of value of certain land passes to the 
testator's three children? or (2) whether it became part of the | 
ultimate fund, the corptts of which is dividable among the | 
grandchildren ? or (3) whether there was an intestacy ? A devise to ( 
Samuel Shute was affected by codicil. The general question \ 
concerned is one of some difficulty. It is as to when the ' 
grandchildren become entitled to their shares of the corpus of what 
might be called the general fund, whether they get it (a) on the 
death of the testator's three children? or (6) on the falling in of 
certain annuities ? or (c) on their attaining the age of twenty-one 
independently of the other considerations ? The question under the 
will which has come under the consideration of his Honor the Chief 
Justice is merely as to whether the balance of the income, after 
• payment of the annuities, is divisible, and as to the time of payment. 
His Honor decided that the surplus income was payable to the children, 
and on their death to their issue per capita. Tour Honors now have to 
say whether there was a gift by implication to the grandchildren. I 
now want to get for my clients the money paid by Hill as provided. 
The words " other portions of my estate " entitle the children to 
receive. This is an inartistic way of saying ^' all the residue of my 
*' estate." There is no more difficult task than to lay down intentions 
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of a testator. As his Honor tbe Chief Justice has said, we must be ^^^^ court 

guided by what appears to be the intention of the testator. I cite Be ^? 

KendalVs Trust (14 Beav. 608), wherein the Master of the Rolls held ^''^^^^L*"'' 
that enumeration after the testator bequeathed all his property nj^jrotiis and 
to his mother did not limit the desire. The same point was decided Othbrs. 
in King v. Qeorge (L.R. 4 Ch. Div. 435), in which case Vice- 
Chancellor Malins gave judgment that the words "all that I 
"have power over,'* were not affected by subsequent enumeration. 
Clearly the words in the will before the Court, " the other portions of 
" my estate,** were to be similarly comprehensively interpreted to mean 
all tbe undisposed portion of the estate. The testator meant to give 
all his property to his children. The remaining question is as to 
when the general fund is divisible among the grandchildren under the 
provisions of the will. This point is connected with the payment of 
certain annuities as directed in the document, on cessation of which 
it was provided that the grandchildren should share in the equal 
distribution of the fund. He cited Martin v. Bostock (23 L.T. N.S. 
216) and Wormald v. Muzeen (L.R. 17 Ch. Div. 167) as showing 
that an annuity was a continuous charge on the income, and that 
payment out of the corpus must continue until there is none left, 
according to Lord Justice James. There is no doubt that the 
testator's primary object as regards the payment of the annuities was 
to secure them. 

Owynne — Edith Alice Macklin is the only one of the grand- 
children who has come of age as yet, and I contend on her behalf and 
of that of the other grandchildren that the money paid by Hill for 
the land at Arkaba under the provisions of the will should form part 
of the personal estate of the testator and go to the grandchildren. I 
submit that the words "any other property** in the document as 
applied to what was bequeathed to the three children means any 
other real property, and has no application whatever to the money 
paid by Hill for the land at Arkaba. 

Way, C.J. — There are three questions as to this will which now ^^y ^ j 
come before us in the form of a motion for further directions. 
The general construction of this very difficult will was settled when 
the case was before me previously, and my judgment appears in 
volume 19 of the South Australian Law Reports, page 113. 1 notice 
that m one or two slight particulars the report is not verbally 
accurate. The first question in the case now for decision is as to 
the land at Arkaba, which the testator devised to John Hill subject 
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rvjjh couBT ^ ^||0 pajment by him of certain money jw proTided in tbe will, 

^^ and is whether the money paid for the land by Hill was incloded in 

KsT»oi.M AMD the derise of the residae of the real estate contained in a snbse- 
*• qnent part of the will. If this question be answered in the affirma- 

^^'"**' tiFe, that money will pass to the children. The destination of that 
WAY. C.J. gmu differs, whether we hold that there was intestacy, or whether 
we hold that it incladed in the general devise of the testator*s real 
estate. Mr. Symon argued with much force that the proceeds 
of the Arkaba land were included in the general derise of the 
property not previously and specifically given under the will. In 
my own opinion — in which my learned colleague Mr. Justice Bundey 
concurs, but as to which I understand my learned colleague Mr. Justice 
Boucaut doubts, but does not differ — the Arkaba property and the 
money charged upon it are not included in the subsequent devise. 
There was first an absolute devise to Hill, subject to the payment of 
a sum of money. The subsequent general devise was of the other 
portions of the real estate, and was thus differentiated in the will. 
Mr. Symon argued that the Arkaba property or the sum of money could 
be taken as included in the words " other property." The reply is (I) 
that the Arkaba land was differentiated from *' the other portion of 
** (his) real estate," and (2) that the testator expressly directed the 
" other property "to be sold. The Arkaba property and the sum of 
money charged upon it cannot, therefore, be taken to be included in 
the general devise for the benefit of the children. Mr. Grwynne argued 
that it was included in the general bequest of personal property direc- 
ted to be invested to meet the annuities under the will, and to be finally 
divisible between the grandchildren. We are agreed that such was 
not the testator's intention. The phrase " with other moneys " means 
money which the testator directed should be invested, and does not 
include the Arkaba property. It follows then, that the money paid 
by Hill is neither included in the general devise nor in the bequest 
of personalty, and in respect to that sum of money we hold that there 
is an intestacy. The very fact of making a will affords a presumption 
against intestacy, and there is no doubt that the testator intended to 
dispose of all his property by his will. But if a testator does not 
use apt words to effectuate his purpose in making his will, it is not 
the province of the Court to supply them. In our judgment the 
testator in this case has inadvertently omitted to give the proper 
directions as to this money, and it will therefore go to the widow and 
children in the proportions directed by the law in cases of intestacy. 
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The Court has to determine, secondly, as to the proceeds of Bections ^ull court 

63 and 68, also at Arkaba, and which are directed by the codicil made ^?^ 

in 1868 to be conveyed to Samuel Shute on payment by him of certain ^'''^o^iJJg^"'^ 
moneys. I understand the testator was possessed of these sections b^ykolos ikd 
when he made the will. Unquestionably, therefore, they are included others. 
in the words " other property," which give the residue of the real ^^^* ^■^' 
estate for the benefit of the testator's children. The codicil does not 
revoke the general devise, but merely provides that the trustees, 
instead of selling the land by auction or otherwise, should convey it 
to Shute. We therefore direct that that money, if or when paid, shall 
form part of the real estate devised for the benefit of the children. 

The last question is whether one of the grandchildren, Miss Edith 
Alice Macklin, having attained the age of twenty-one, is entitled to 
receive her share of the personalty, which I held on the previous 
bearing was to be divided among the grandchildren per capita. It 
appears to us quite clear that the testator's intention was that 
the whole of the personalty under this bequest should form a 
fund for the purpose of securing in the first place annuities which 
the testator directed to be paid to his wife, and to his brother, in the 
previous portions of the will, and the grandchildren to receive their 
shares at twenty-one. That is the substantive direction which domi- 
nates the whole of the trusts as to the destination of the personalty. 
In our opinion, therefore. Miss Macklin is not now entitled to her 
share, and the other grandchildren cannot receive theirs until the 
death of all the annuitants. On that event happening, the whole 
fund will be divisible at once among the grandchildren, and will not 
be impressed with the trusts in favor of the children during their 
respective lives. 

BoucAUT, J. — I agree generally with what my learned colleague boucaut.j. 
has said, but, though not differing, I have some doubts with regard to 
the first point on which judgment is given. Nevertheless, I am 
perfectly satisfied to allow the judgment to pass. 

Judgment accordingly. Costs of all parties 
as between solicitor and client out of 
the estate. 
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In the Supreme Court. — In Banco. 

WAY, C. J., and 

boucaut.j. 

In re F. D. CATHERY, Deceased. 



1890 
June 17, 24. 



Testamentary Causes Act 1867-^ Will — Probate — Attestation — Signature of Witness 

— Affidavit — Practice. 

In the attestation- clause of the will of 0. his widow (who was sole legatee) 
signed her name above those of the two attesting witnesses. The widow did not so 
sign as a witness, but for purposes of identification. 

Heldf that probate should issue with the widow's name omitted in the attestation 
clause. 

• 

This was a motion for probate. 

The widow, who was sole legatee, signed her name to the will 
above the names of the two attesting witnesses. 

Stuckey moved for a grant of probate, and read affidavits that the 
widow had no intention of witnessing the will but signed her name at 
the suggestion of one of the attesting witnesses for purposes of 
identification. He cited In the Goods of Logan Mitchell (2 Curt. 916), 
In the Goods of Jane Forest (2 Sw. & T. 334), In the Goods of Bohert 
Baine (34 L.J. P.M. & A. 125), In the Goods of Esther Smith (3 Sw. 
and T. 589), In the Goods of Andrew Murphy (8 I.R. Eq. 300), In 
the Goods of E. J. Smith (15 L.R. P.D. 2). 

The Court granted probate with the widow's 
name omitted from abot^e those of the 
attesting witnesses. 
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In the Supreme Court. 

In be mart GREENHAM, Deceased. 
HILL AND OTHERS v. GREENHAM and OTHERS. 

Will — Widow — Life estate — Vesting of married daughter's shares. 

The testator died, having by his last will and testament, inter alia — 

Given and devised to his trnstees certain freeholds npon trust for his wife whilst 
she should remain unmarried, she thereout maintaining, clothing, and bringing up 
the testator's children who being a son or sons should be nnder the age of 21 years, 
and who being a daughter or daughters should be unmarried. . . And when and 
so soon as his youngest child who being a son "should have attained the age of 21 
years, or being a daughter should have attained that age or married, the testator 
directed his trustees to sell the said freehold and to distribute the proceeds amongst 
his children and their issue in manner therein directed in respect of the distribution 
of his residuary estate. The testator devised and bequeathed his residuary estate 
to his trustees in trust for his children by his said wife, and the issue of such of 
them as should be dead at the time of his decease as should attain the age of 21 
years or marry as tenants in common in certain proportions, according to the stocks 
and not to the number of individual objects, and so that the issue of deceased 
children might take by way of substitution the share or respective shares only 
which the parent or respective parents would if living have taken. 

Two of the daughters of the testator died after having been married and having 
arrived at the age of 21 years, but before the youngest child had attained that age. 
The widow remained unmarried. 

Held, that the widow took a life interest in the freeholds. That the husbands 
of the deceased daughters, as administrators, took the shares of those daughters. 

This was a friendly action. 
The claim was as follows : — 

1. The said Henry Greenham, deceased, duly made and executed 
his last will and testament, dated the 24jt,h day of October, 1867, in 
the words and figures following, that is to say : — 

This is the last will and testament of me Henry Greenham of the 
Third Creek in the province of South Australia nurseryman. 
I direct the payment of my just debts funeral and testamen- 
tary expenses. I appoint my wife Isabella Greenham formerly 
Isabella Davis whilst she shall remain unmarried George 
Foster of Marryatville in the said province farmer and 
Richard Watkins of the Fourth Creek in the said province 
farmer the executrix and executors and the trustees of this my 
will. I give and devise to my said trustees all that messuage 
or dwelling-house with the buildings and appurtenances 
thereto belonging and also all those forty acres of land occu- 
pied therewith being part of section number 1082 in the 
hundred of Adelaide as the same are now in my own occupai- 
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B^^UCAt'T, J. 

imo 

In re 



tion Upon trust for mj said wife whilst she shall remain 
unmarried she thereout maintaining clothing and educating 
and bringing up Mary, Sarah, Annie, Eliza, Emily, Harriet and 
Henry my children by her and any other children which I may 
hare by her or such one or more of them who being a son or 
sons shall be under the age of twenty-one years and require 
soch maintenance and who being a daughter or daughters shall 
be unmarried and require such maintenance. And in case of 
the marriage of my said wife upon trust to receire the rents 
and profits of the said hereditaments and thereout to pay 
to my said wife an annuity of twenty pounds payable half- 
yearly the first payment to be made at the expiration of 
six calendar months from her marriage and to apply the 
residue during the life of my said wife and until my youngeet 
child by my said wife shall have attained the age of 
twenty-one years in such manner as is hereinafter directed 
with respect to ray residuary estate. And when and so soon 
as my youngest child who being a son shall have attained tlie 
age of twenty-one years or being a daughter shall have attained 
that age or been married I direct my said trustees to sell tbe 
said land and hereditaments (subject to the provision 
hereinbefore made for my said wife in case of her second 
marriage) for the best price that can be obtained for the same 
and to distribute tbe proceeds amongst my children and their 
issue in the same manner as is hereinafter provided in respect 
to the distribution of my residuary estate I devise all the real 
estate not hereinbefore devised to which I shall be entitled at 
my decease except estates vested in me as trustee or mortgagee 
and I bequeath the residue of the personal estate to which I 
shall then be entitled unto and to use of my said trustees their 
heirs executors administrators and assigns respectively upon 
trust to sell my said real estate and so much of my said 
residuary personal estate as shall be of a saleable nature 
together or in parcels by public auction or private contract 
(with liberty to make any special or other conditions as to the 
title or evidence of title or otherwise and to buy in the 
premises at any sale by public auction and rescind any 
contract for sale and to resell without being liable for any 
loss) and to get in my residuary personal estate and 
to invest the moneys to arise from such real estates and 



LAW REPORTS. 43 

residuary persooal estate (hereinafter designated my trust fund) boucaut, j. 
on Government or real security in South Australia with liberty 1^ 



for my said trustees to vary and transpose the investment ^" i*« 
from time to time for any other investment of the description 'Deceased, 
aforesaid and to stand possessed of my said trust fund in trust 
for the said children Mary, Sarah, Annie, Eliza, Emily, Harriet 
and Henry and such other children as I may hereafter have by 
my said wife and the issue of such of them as shall be dead at 
the time of my decease as shall attain the age of twenty-one 
years or marry as tenants in common in the proportions herein- 
after mentioned in a course of distribution according to the 
stocks and not to the number of individual objects and so that 
the issue of deceased children may take by way of substitution 
the share or respective shares only which the parent or respec- 
tive parents would if living have taken. And I declare that 
the distribution of my said trust fund and the proceeds to 
arise from the sale of the said portion of the section number 
1082 shall be made in such manner that each of my said 
children being sons shall receive a portion the amount of which 
shall be double what shall be received by my said children 
being daughters. I empower my said trustees to apply the 
whole or any part of the income of the contingent shares of 
the respective children and issue aforesaid of and in my said 
trust funds in and towards their respective maintenance or 
otherwise for their benefit during their minority. And I direct 
my said trustees to accumulate the unapplied income and add 
the accumulations to the capital of the respective shares 
whence the income shall have arisen. And I also empower my 
said trustees to apply the whole or any part of the contingent 
share of the respective children and issue aforesaid during 
their minority in and towards their advancement and 
preferment in the world. I declare that the receipts of my 
trustees for any money paid to them in that character shall 
exonerate the persons paying the same from all liability in 
respect to the liability thereof. I devise all real estates vested 
in me as trustee or mortgagee to my said trustees subject to 
the trusts and equities affecting the same respectively. I 
declare that if my trustees or any or either of them or 
any trustees or trustee to be appointed under this clause shall 
die or be unwilling to accept the trusts of my will or shall be 
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In re 

M. Obbrvhau, 
Deceased. 



incompetfent to execute or continue to execute the same it shall 
be lawful for my wife while she continues unmarried and 
capable of acting and after her marriage or death the 
competent accepting trustees or trustee for the time being if 
any whether retiring from the office of trustee or not or if 
none for the executors or administrators of the last deceased 
trustee to substitute by any writing under their or his hand any 
person or persons in whom alone (as the case may be) or 
jointly with any surviving or continuing trustees or trustee 
my trust estate shall be vested. And I exempt every 
trustee of my will from liability for losses occurring without 
his own wilful default and* authorise him to retain and allow 
to his co-trustee all expenses incidental to the trusteeship. I 
appoint my said wife while she remains unmarried and after 
her marriage or death the trustees or trustee for the time being 
of my will to be guardians and guardian of my infant 
children. In witness I the said Henry Greenham have 
hereunder set my hand this twenty-fourth day of October in 
the year of Our Lord one thousand eight hundred and 
fifty-seven. 

Signed by the said testator as his last 
will and testament in the presence 
of us present at the same time who 
at his request in his presence and in 
the presence of each other have 
subscribed our names as witnesses. 

RuPEHT Inqleby, 

Solicitor, Adelaide. 
Salisbubt &LOVBB (his clerk). 

2. The said Henry Greenham died on the 29th day of September, 
1872. 

3. The said will was on the 10th day of October, 1872, duly proved 
in this Honorable Court by the said defendant Isabella Greenham. 

4. George Foster, one of the trustees of the said will, predeceased 
the said testator, Henry Greenham, deceased. 

5. By an indenture dated the 5th day of March, 1879, registered 
No. 13, book 402, and deposited No. 45 of 1890, and made between the 
said defendant Isabella Greenham of the first part, the said 
defendants Isabella Greenham and Richard Watkins of the second 
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patt, and the said defendant Thomas Playf ord of the third part ; boucaut, j. 

the said defendant Isabella Greenham, in exercise of the power for ^^? 

that purpose given to her by the said will of the said Henry ^~ *"« 
Greenham, deceased, and of all powers, if any, her thereunto enabling, Deceaaed. 
did thereby appoint the said Thomas Playf ord to be a trustee of the 
said will in place of the said George Foster, deceased. And the said 
defendants Isabella Greenham and Richard Watkins did thereby 
convey and assign all the real and personal estate of the said Henry 
Greenham, deceased, unto the said defendants Isabella Greenham, 
Eichard Watkins, and Thomas Playford upon the trusts and with, 
under, and subject to the powers and provisions by and in the said 
will declared and contkined concerning the same. 

6. The said Henrv Greenham, deceased, was at the time of his 
death possessed of certain freehold properties (which have since been 
sold by the said defendants Isabella Greenham, Richard Watkins, 
and Thomas Playford), and was also possessed of various sums of 
money, which have been invested on mortgage, and interest has 
accrued thereon, and the defendants Isabella Greenham, Richard 
Watkins, and Thomas Playford have now in their hands, as such 
trustees, the sum of £4,000 and upwards. . 

7. The said defendant Isabella Greenham, since the death of her 
said husband, the said Henry Greenham, deceased, has remained 
unmarried. 

8. The said Henry Greenham, deceased, at the time of his death 
left surviving him the said plaintiffs Sarah Hill, Annie Watkins, 
Harriet Bishop, Henry Greenham, Lucy Laver, Clara Simon, William 
Grreenham, George Greenham, John Greenham, and Jesse GreeQham, 
all of whom are now living. 

9. The said Henry Greenham, deceased, at the time of his death 
also left surviving him the following children, viz. Mary Campbell, 
formerly Mary Greenham (since deceased), Eliza Greenham, after- 
wards Eliza Bennett (since deceased), and Emily Greenham, 
afterwards Emily Ackland (since deceased). 

10. The said Mary Campbell died on the 20th day of February, 
1872, leaving her surviving three children, viz. the said plaintiffs 
Edith Mary Kilpatrick, Harry Campbell, and Allan Campbell. 

11. The defendant Henry Bennett was married on the 19th day 
of April, 1873, to the said Eliza Greenham, and she died on the 11th 
day of March, 1874, leaving issue one child, viz. Alice Eliza 
Bennett, who died on the 14th day of January, 1875. 
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BOUCACT. J, 12. The defendant Job Ackknd was married on tbe 29tli day of 
^^* December, 1877, to tbe said Emilj Greenham, and sbe died on the 



inr re igth day of June, 1878, without learing any issue. 
DteetMed. ' 13. The plaintiff Jesse Greenham, the youngest child of the said 
Henrj Greenham, deceased, attained the age of twentj-one years on 
the 19th day of March, 1890. 
The plaintiffs claim — 

1. That it may be declared that under the true construction of the 
said will the plaintiffs Sarah Hill, Annie Watkins, Harriet Bishop, 
Lucy Laver, and Clara Simon are each entitled to one sixteenth share 
of the proceeds of the real and personal estate of the said Henry 
Greenham, deceased. That the plaintiffs Edith Mary Kilpatrick, 
Harry Campbell and Allan Campbell are entitled in equal proportions 
to one-sixteenth share of the proceeds of the real and personal estate 
of the said Henry Greenham, deceased. And that the plaintiffs 
Henry Greenham, William Greenham, George Greenham, John 
Greenham and Jesse Greenham are each entitled to two sixteenth 
shares of the proceeds of the real and personal estate of the said 
Henry Greenham, deceased. 

2. That the cost of this action may be paid out of the 'estate of 
the said Henry Greenham, deceased. 

B. That it may be declared under the true construction of the said 
will what share or interest the plaintiffs take thereunder. 

4. That it may be declared under the true construction of the said 
will what share or interest the defendant Isabella Greenham takes 
thereunder. 

The defendants Henry William Bennett and Job Ackland counter- 
claimed (1) that it might be declared that under the true construction 
of the will they were each entitled to one eighteenth share of the 
proceeds of the real and personal estate of deceased, or what share 
they took. 

The defendants (the trustees) submitted to any order the Court 
might make. 

Nicholson for the plaintiffs — I contend that the daughters haying 
died before the youngest child attained the age of 21 years their shares 
could never become vested, and the proceeds should be divided among 
the others. The testator evidently intended that only the children 
who were alive at the time of the youngest child reaching the age of 
21 should participate in the proceeds of the section. In support of his 
case he cited Be Jobson, Johson v. Richardson (62 L.T. N.S. 149), 
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ke Martin, Taker. Gilbert (57 L.T. N.S. 471), Kidman r. Kidman boucaut.j. 

(40 L.J. Ch. 359), Sullivan v. Edgelh JDiniond v. Edgdl (23 Weekly i^? 

Reps. 722), and Williams on Executors (882) as to husband'B right. J^n '*« 

Gepv for the defendants Bennett and Ackland — The shares were'^DeSased.^''* 
rested on the coming of age of the youngest child. The children 
have attained the age of 21, have married, and have survived the 
testator, and the proceeds of the sale of the land are to go to the 
same persons as the residue of the estate, and the husbands should 
take their wives' shares. 

Von Boussa — The widow still has a life interest in the section, so 
that the time for distribution has not come. 

BoucAUT, J. — The dif&culties in the construction of the will arise 
from the way the will was framed. There are two sets of trusts in 
the will ; the first with respect to the particular section of land, and 
the second with regard to the main body of the property. The 
difficulty has been occasioned by the testator providing as to what 
should be done with the section of land valued at some £4,000. I 
hold that the deceased daughters' husbands take those daughters* * 
shares ; that the deceased's wife has still a life interest in the section 
of land. 

Costa of all parties to he paid out of the 
estate^ with liberty to apply. 



FULL COURT 

WA.Y, C.J.,and 

BOUCAUT and 

BUNDBY.JJ. 
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In the Supreme Court. — In Bunco. 

WILD V. GREAT MATRIX RUBY MINING 

COMPANY LIMITED. 

Master and servant — Weekly hiring — General hiring — Determination of service- 
Reasonable notice — Winding up of company. 

The plaintiff was engac^ed by the defendant company at a weekly salary as 
manager of a mine in the MacDonnell Ranges, five weeks* jonmey from Adelaide. On 
9th April, 1889, the company gave plaintiff a week's notice determining the service, 
bnt the company made no provision for relieving him of the custody and care of their 
camels and other property, of which the plaintiff remained in charge after the expiration 
of the notice. On April 10th a resolution was passed to wind mp the company; 
the plaintiff then claimed wages to 20th Aut^nst, 1889, in lien of notice. 

Held, that the presumption of a weekly hiring raised by the reservation of a weekly 
salary was rebutted by the other circumstances of the service. The plaintiff was 
accordingly entitled to reasonable notice, and under the circumstances his claim 
for payment up to August 20fch was a reasonable one. Semble — A resolution to wind 
up the company did not determine the contract of service. 

This was an action for balance of salary from 24th October, 
1888, to 20th August, 1889, heard in October, 1889, before his Honor 
Mr. Justice Bundej, when judgment was given for the plaintiff for 
£134i 48. Id. 

Fiper now moved for a rule absolute to set aside the judgment of 
the Court below and for a new trial on the ground, inter alia^ that tbe 
plaintifPs contract of service constituted a weekly hiring, determinable 
at a week's notice. 

Sir John Downer, Q.C., showed cause. — This is an appeal 
arising out of an action brought by the respondent Wild to 
recover £134 4s. Id., balance of salary and expenses due to 
him by the defendant company. In October last judgment was 
given by Mr. Justice Bundey for the amount of £134 4s. Id., 
and the present motion is for a rule absolute to reduce the 
amount by £83 4s. Id. The substantial question is whether 
the service was properly determined. The mine of which Wild 
was appointed manager is situated in the MacDonnell Eanges, a 
three weeks' camel journey distant from Alice Springs, which latter 
place is another two weeks' journey from Adelaide, making a total of 
five weeks. The question is whether a man engaged to go to sucli a 
place as that at so much per week could be said to be engaged on a 
weekly, not a general hiring, and also whether liquidation determines 
a contract and does away with further notice. Where no fixed term 
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is stated in the agreement a yearly service is implied. It has beeH full court 

laid down that a weekly service was constituted by Hiring for weekly ^^^ 

wages, unless tbe inference whicH arises from weekly wages is rebutted wild 

by other circumstances. Under this ruling Wild's engagement cannot ^"^ mitbix 

be held to be a weekly hiring, for to suggest that a man should go up Minihg co. 

to a wild place like the MacDonnell Banges, five weeks distant, and 

yet be liable to be dismissed at a week's notice, is surely to suggest what 

the law never contemplated. The company, on winding up itsaffair^, 

gave Wild a week's notice in writing, and had he accepted it, he would 

have left the property of the company and the camels under his charge 

without any supervision. Mr. Justice Bundey in the Court below 

had no hesitation in giving judgment against the company, and it is 

surprising to find the company taking such a stand. The company 

gave a notice that they could not keep Wild on as manager, but they 

continued his services. The directors said they would pay his salary 

up to the time of the liquidation, and an amount equal to half salary 

for a few weeks after. This he refused. The liquidation is a notice, 

but not such a reasonable notice as ought to be given under the 

circumstances. 

Piper — The question is whether the plaintiff is entitled to a 
week's notice or to a reasonable notice. It is for Wild to make out 
that he was a servant under a hiring for a year ? There are two 
modes of lookii;ig at the matter of the determination of the contract. 
The one as a jury looking at the evidence, and saying what the 
contract was ; the other looking at an approved contract, and as a 
matter of law. 

[Wat, C.J. — ^The very nature of the service is shown on the face 
of the contract, and it is to be at so much per week. A weekly 
hiring is not presumed when in the nature of the service it is not 
applicable.] 

Piper — When he was engaged Wild was told to prepare himself 
for six months, which shows that any other term than weekly hiring 
must be specified. 

[Wat, C.J. — The fact that he was to prepare for six months' 
service appears conclusive that it was not supposed to be a weekly 
hiring.] 

Piper — It is a weekly hiring where wages are fixed at so much per 
week. Evans v. Boe and Others (L.E. 7, C.P. 138). 

[Way, C.J. — In that case there was a written document which 
fixed the contract at so much per week.] 

4 
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PTTLL COURT Piper—The company say that the plaintiff did not faithfully 

r^}^ carry out his duties as a servant, and they must stand on their rigbts. 

Wild Way, C. J., delivered the judgment of the Court. — Mr. Piper is 

Geiat Matrix quite right to rest his case on the question of the contract and not on 
Mining Co. ^\^q question of service. Because of the ambiguous character of the 
WAY, C.J. document the plaintiff was placed in an exceedingly difficult position 
when notice was given to him, and left to himself so far away in an 
unpopulated place. The evidence is satisfactory that he exercised a 
reasonable discretion in remaining in charge of the property, and 
therefore the company was not entitled to dismiss him. The case 
therefore resolves itself into the question of whether or not this was 
a weekly hiring. The law now in regard to this point is the same as 
when laid down by Lord Ellenborough in 1814 — that if no particular 
time is expressed or implied in a contract, the hiring is intended to 
be for a year, but a reservation of weekly wages implies a weekly 
hiring, unless rebutted by inferences from other circumstances. 
Now in this case the salary was £4 lOs. per week, and if there 
had been no such rebutting circumstances, a week's notice would 
have been sufficient ; but under the circumstances of the man 
being engaged to be employed at the MacDonnell Eanges, taking 
a five weeks' journey to reach, and difficult of communication, 
the presumption in favor of weekly hiring to be drawn from 
the weekly wage is rebutted by the circumstances. If it was 
a weekly hiring when the plaintiff arrived on the spot, he could 
have given a week's notice and left the place without a manager 
until the company could have secured another and sent him up. It 
seems to me impossible to have a stronger case to rebut the presump- 
tion of a weekly hiring. Mr. Piper has relied upon the case of Evans 
V. Boe (sup.) as showing that a salary fixed at a weekly rate implies a 
. weekly hiring. That case does not apply here, because there the terms 
of the contract were fixed and definitely set out in writing, and thei^ 
were no rebutting circumstances. In the case now before this Court 
the contract was made up of an advertisement, a letter, and the 
engagement, and the statement of the rate of salary was merely an 
incident, and not a dominating condition of the contract. Under 
these circumstances the Court agrees with the ruling of the Court 
below that the plaintiff was entitled to reasonable notice, and that the 
amount claimed was not unreasonable. 

Bute diaoharffed, with costs £15* 
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In the Supreme Court.— In Banco. ^^'^'^ couet 

WAT, C. J., and 

SHAKESPEARE r. TAYLOR. * XJdey.jj^ 



Corporation Act 1880 — Food and Drugs Act 1S82-^By'Law^ Construction^ ^09^ 

Adulterated milk — Scienter. j^iy g. 

T. was oharcred ander a by-law of the Corporation of the City of Adelaide, for 
that he caused to be sold in the City of Adelaide dilated milk. The by-law was in 
these words : " No person shall sell milk prodnoed from cows fed upon any substance 
deleterious to the quality of milk, nor shall any person adulterate by water or 
otherwise milk to be sold in the said city, or sell or cause to be sold in the said city 
adulterated, unwholesome, or diluted milk : and any person in the employment of 
another who shall knowingly violate any provision ot this section of this by-law shall 
be held equally guilty with the principal and suffer the same penalty or punishment." 

The milk was sold by the servant of T. without T.'s knowledge. There was no 
evidence that T. knew that the milk was adulterated. 

Held, that to sustain a conviction under the by-law it was not necessary to prove 
T.'s knowledge of the fact that his servant was selling adulterated milk. 

Special case stated by the Local Court of Adelaide for the 
opinion of the Supreme Court. 

(1) This is a case stated by me the undersigned, a Judge of the 
Supreme Court, sitting as the Local Cqurt of Adelaide of Full 
Jurisdiction, on an appeal from a decision of Justices at the Police 
Court, Adelaide. 

(2) The information was for an offence against a lawful by-law 
of the City of Adelaide, which was duly proved in the words 
following : — 

No person shall sell milk produced from cows fed upon any 

substance deleterious to the quality of milk, nor shall any 

person adulterate by water or otherwise milk to be sold in 

the said city, or sell or cause to be sold in the said city 

adulterated, unwholesome, or diluted milk ; and any person 

in the employment of another who shall knowingly violate 

any provision of this section of this by-law shall be held 

equally guilty with the principal and suffer the same 

penalty or punishment. 

The information set out that '^ on the 13th March, 1890, the 

'* respondent, of Fulham, milkseller, caused to be sold in the city of 

'' Adelaide diluted milk," and the Justices on the hearing before them 

dismissed the information. 

(3) The appellant thereupon appealed to the Local Court of 
Adelaide, and on the hearing of the appeal I reversed the dismissal 
and convicted the respondent with costs subject to this case. 
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FULL couBT (4) J found that the milk was sold by the regular servants of the 

1^? respondent and by his instructions in the ordinary course of business, 

shakbspkars and was largely diluted. I found that although the respondent knew 

Tatlob. ^}iat his servants were so selling milk, there was no express evidence 

that he knew that the milk they were selling was diluted, but I 

inferred his knowledge thereof from the sale being in the ordinary 

course of business. 

(5) I reserved for the opinion of the Supreme Court the question 
whether in order to support such conviction it was necessary that 
there should have been express evidence of the respondent's actual 
knowledge of the dilution. 

(6) If such question is answered in the negative, the said conviction 
is to stand, with costs of this case to the appellant ; if answered in the 
affirmative the dismissal of the information in the Police Court is to 
stand, and the said conviction to be reversed, with costs of the appeal 
and^ of this case to the respondent. 

Smithy W, V,f for the appellant. 

Wadey for the respondent. 

Way, O.J. — This case is absolutely concluded by the authority of 
Belts V. Armstead (L.R. 20, Q.B.D. 771) and Fain v. Boughtwood 
(L.E. 24, Q.B.D. 353) under the English statute, the ruling there 
being that it was not necessary to show knowledge of the adulteration 
complained of. In drawing up the by-law under which the 
information is laid, the corporation have added an offence which is 
not stated in the Act, namely, '^ causing to sell." But the validity of 
the by-law is not challenged, and the question to decide is one of 
construction. It is not necessary to show that the vendor knows of 
the adulteration in a direct sale, and the same rule applies in the case 
before us. In my opinion, if the point had been raised in the Courts 
below the information might have been amended. On the 
construction of the by-law the decision of Mr. Justiqe Boucaut 
affirming the conviction will be upheld. 

BuNDEY, J. — I concur with my learned colleague, but wish to 
guard myself against expressing an opinion on the question of 
amendment mentioned by the Chief Justice. 



WAT, C.J. 



BUNPEY, J. 



Appeal dismissed without co8ti» 



LAW REPORTS. 53 

In the Supreme Court. — In Banco, 

BOUCAUT and 
BUNDEY.JJ.i 

In the Goods of WILLIAM MANTON, Deceased. — 



Testamentary Causes Act 1867 — Puhlic Trustee Act 1880 — Northern Tenitory 

Justice Act 1876 — Northern Terntory Justice Act 1884 — Northern Territory 

Justice Act 1885 — Public Trustee — Order for adminvttration in Nortfierti 
Territory — Jurisdiction. 

The jurisdiction of the Supreme Court under section ^ of the Testamentary 
Causes Act 1867, and section 9 of the Public Trustee Act 1880, is concurrent with the 
juriadiotion of the Judge of the Northern Territory under section 6 of the Northern 
Territory Justice Act in matters coming within the provisions of the last-named 
section. 

PETiTiQiir by the Public Trustee for an order to administer in the 
Northern Territory. 

JSleechmore, in support of the petition of the Public Trustee of 
the Northern Territory for an order to administer the goods of 
William Manton, deceased — The question came before a Judge in 
Chambers, and was referred to the Full Court on the question of 
jurisdiction. William Manton died intestate in the Northern Terri- 
tory in January last, and the order for administration was sought 
under section 32 of the Testamentary Causes Act 1867, which pro- 
vides that in such cases the Curator of Intestate Estates shall apply 
t^o a Judge for an order. Under section 9 of the Public Trustee Act, 
the Public Trustee is appointed in place of the Curator. The 
Northern Territory Justice Act, section 6, invests the Judge of the 
Northern Territory with jurisdiction in relation to the Public 
Trustee's functions, and the contention is that the appointment of a 
Judge for the Northern Territory does not oust the jurisdiction of this 
Court. 

BovcAUT, J. — In some cases there may be some difficulty arising 
out of the appointment of the Northern Territory Judge ; but in 
this case the jurisdiction of this Court is not taken away, but is con- 
current with the jurisdiction given by section 6 of the Northern 
Territory Justice Act. The order will therefore be granted, with 
costs out of the estate. 

BuKDET, J. — The Northern Territory Judge has concurrent 
jurisdiction with this Court, but his jurisdiction does not oust that of 
this Court. 

Costs out of estate. 



1890 
Jidy 15. 
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PULL COURT j^ f]i^ Supreme (hurt — In Banco, 

WAY, C. J., and 

BUTOEY.jj^^^ETCHER V. THE SOUTH AUSTRALIAN STEVEDORINa 
-. — COMPANY LIMITED. 



1890 

julxi 24. The Local Courts Act 1886 — Employers LiahiUty Act 1884 — Certiorari. 

F. Bned in a Local Court for a claim of £490 damages ander the provisions of 
The Employers Liability Act No. 325 of 1884. F. in his notice of action had named 
J6100 as the amonnt of his claim. On an application nnder section 65 of The Local 
Courts Act 1886 to remove the action by certiorari into the Supreme Court. 

Held, that the case was not within the provisions of section 7 of The Emplpyers 
Liability Act 1884, the amount claimed being in excess of the amount limited in that 
section, but was governed by the Local Courts Act 1886, under the provisions of which 
certiorari would he at the discretion of the Court or a Judge. 

Motion for certiorari. 

Symon, Q.C. — This action was brought in the Local Court of 
Port Adelaide, under the Employers Liability Act, No. .325 of 1884, by 
the plaintiff Fletcher against the defendant company for £490 
for injury received in loading or discharging on the steamer Murrum- 
bidgee at Port Adelaide wharf in October 1889. In consequence of 
the arm of a derrick coming down Fletcher was struck by a bale of 
wool. The statute is stringent as against employers, being framed to 
protect a workman availing himself of it against technicalities. The 
Employers Liability Act expressly limits the amount of a claim made 
under its provisions to £400. The plaintiff claims £490, yet in the 
notice of action the amount was put at £100 only. This shows that 
the case is of a speculative character, and this being so it would be 
unjust if the defendants are deprived of their right to have the case 
removed to a superior Court. The grounds of the claim as set forth 
show that several difficult points of law ai*e involved. These points 
have not been conclusively settled yet by the English Courts, and 
conflicting decisions in regard to them have been given by the English 
Court of Appeal and the House of Lords. The principles involved 
are not fixed, but are yet only in course of development. These 
difficult points require settlement by this Court. The Local Court 
Act 1886 gives a Judge of the Supreme Court power to remove 
a case of this sort into this Court if it be thought desirable. Snch 
was the application made to his Honor Mr. Justice Bundey in 
Chambers. The only point is whether this is a fit case to be decided 
by this Court. I submit that it is. 

Kingston^ Q.C, showed cause. — The Court has not to deal with 
things 0,s they ought to be, but as they are. The broad point is 
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that the Legislature of South Australia has given the lower Courts full couet 
power to deal with such cases as this, and the intention of the ^^^ 

Legislature must be considered. My learned friend's arguments are 
suggestive of the desirability of an amendment of the law, .but the 
law must be administered. The difficult points of law referred to 
can be settled by appeal. The Legislature especially recognises 
the fitness of Local Courts to deal with such actions by providing that 
they shall be brought therein. The Legislature has given Local 
Courts full jurisdiction as competent tribunals in cases under the 
Employers Liability Act when the amount involved does not exceed 
£400, and this Court ought not to grant a certiorari simply because 
the amount claimed is larger. 

Wat, C.J. — When the application for a certiorari was made to my 
learned colleague Mr. Justice Bundey in Chambers, he refused it under 
the impression that the case was governed by section 7 of the Employers 
Liability Act 1884, and the decision of the English Court in Mwnday v. 
The Thames Ironwork and Shipbuilding Go, (10 Q.B.D. 59). My learned 
colleague's attention was not directed to the difference between the 
South Australian and the Imperial Act, and he therefore considered 
himself bound by the judgment in that case. I am inclined to 
agree that a Judge in Chambers would not be justified in differ- 
ing from a decision of the Court of Queen's Bench unless 
fortified by a judgment of this Court. I do not bind myself as to 
whether or not that case is well decided. I should first require 
further argument from the opposing counsel. But there are three 
circumstances which differentiate the case now before the Court from 
Munday's case (sup.) The first is, that before the Court of Queen's 
Bench, the application was made by the plaintiff for the purpose of 
consolidating the action with another action, and the Judges held 
that the Common Law remedy did not exist. The second point of 
difference is that the questions of law likely to arise were not 
definitely stated in the af&davit before the Court of Queen's Bench, 
but they are in the case before this Court. In the third place the 
English Court had not to consider the question of pecuniary limit. 
On these grounds I do not feel myself bound by Munday^s case, 
I am also of opinion that section 7 of the Employers Liability Act 
does not govern the present case, which is therefore to be dealt with 
outside that provision. Mr. Kingston has urged strongly that the 
Court ought to act on section 7, because he says there is no difference 
iu principle whether the sum be ^400 ox £490, but I am disposed 
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FULLcouKTto sftj that. there ia.' There is not much difference between £490 
!«».__ and £500,' hut the Local Court has no jurisdiction for £500, 
and in mj judgment section 7 of the Employers Liability Act 
does not govern this case. We shall therefore hare to consider 
the provisions of the Local Courts Act on the subject. The rule 
under section 65 is that a certiorari be granted onlj if the Court or a 
Judge thereof shall " deem it desirable " that the case should be tried 
in the Supreme Court. My learned colleague Mr. Justice Bundej 
has pointed out to me two cases — Staples ▼. Accidental Death 
Insurance Company and Solomon v. London, Chatham, and Dover 
Bailway Company (10 W.E. 59) — ^but in these cases the amounts sued 
for were very small, and the Court refused to remove them on the 
ground that the cost would be oppressive, and intimated that they 
would not remove them if the matter could be set right by appeal. 
I think that the decision was grounded principally on the smallness 
of the amount, and if it had been the same in the present case I 
would have been inclined to follow that decision ; but I find that the 
amount in this case is over the limit set under the Employers 
Liability Act, and is for a sum over which the Supreme Court has a 
concurrent jurisdiction with the Local Court. I find that the 
affidavit is not in general terms, as in the other case. It shows that 
the questions of law raised are questions upon which both the Court 
of Appeal and the House of Lords were divided in opinion, aod 
that the law is in an unsettled state. I am of opinion that a Court 
in England would remove such a case, and I think that it is the duty 
of this Court to do so. 

BoucAUT, J. — Many claims of this nature are easy to decide, but 
a case like this is very difficult, as a great deal can be said on both 
sides. Mr. Kingston from his point of view has cited from the 
statute to show that the Legislature deemed the Local Court a 
competent tribunal to try all cases such as these. But the Legislature 
has provided for exceptions to the rule. It seems perfectly clear 
that the Legislature intended that, where it is desirable, the case 
shall be tried in the Supreme Court. Every case of this nature must 
stand on its own bottom, and I consider, according to its own 
particular circumstances. It is the duty of this Court to exercise its 
discretion as to removal in the present case, and looking at that 
duty and the facts of the case, considering the points of law and the 
difficulty of applying them, looking also at the contrary decisions 
giyen by the highest English Courts on the issues raised, and bearing 
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in mind the amount involved, I am of opinion that this case should full couet 

be removed from the lower Court ; but that the defendant should 1??? 

recover no more costs than if the case were before the Local Court. flbtohsb 

BuNDET, J. — I am in doubt as to one point raised by my learned „ Thb 8.a. 

colleague, but I do not differ from the decision given. When the LH^rip 

case came before me in Chambers I only considered whether or not 

it came within section 7 of the Employers Liability Act. I would 

not have dealt with the application for certiorari so summarily had 

my attention been called in Chambers to the fact that the action was 

for £490 — ^an amount which places it outside the Employers Liability 

Act. I think that in giving jurisdiction to the Local Court in these 

cases it was contemplated that otherwise justice must be denied to a 

claimant who lives far from the centre of the province, and cannot 

therefore bring his case in the Supreme Court. On the other 

hand, it is certain that the Legislature never intended that cases 

of exceptional character should be tried in Local Courts. The 

point upon which my doubt is not entirely removed is as regards the 

case of Staples v. The Accidental Death Insurance Company (sup.) In 

that case Baron Pollock held that the County Courts, which are the 

equivalent to the South Australian Local Courts, were competent to 

try the case, and that any special points raised could be settled by 

appeal. And in the other case mentioned by my learned colleague 

the Chief Justice, that of Solomon v. The London, Chatham and 

Dover Railway Company (sup.), it was held that ''the mere 

''probability that difficult points may arise is not sufficient to 

justify " removal." Mundays case (sup.) has been also disjbinguished 

by my learned colleague on the ground that removal was refused 

therein because the object sought was to consolidate two actions. 

I have my doubts on these points. But the Local Courts 

Act of 1886 provides that removal can be granted if thought 

desirable ; and inasmuch as this case is to be decided on general 

principles and important questions are raised, seeing also that the 

amount of the claim has been raised from £100 on the first notice 

to £4!90, I do not differ from the decisions of my two learned 

colleagues. 

BorcAUT, J. — I am anxious that I shall be understood as boucaut,j. 
expressing no opinion regarding a claim under £400. 

Itule absolute for eertiorari granted, Costs^ 
costs in cause. 
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The Crown Lands Act 1886— TAc Local Courts Act 1886, sec. ISS^Mineral 
license — Possession against a wrongdoer — Action hy licensees — Nonsuit. 

P. and D. were owners of two mineral licenses and agreed with the plaintiffs that 
they, the plaintiffs, shonld prospect the land held nnder license in consideration of a 
half interest in the claim and all the ore raised by the plaintiffs during three monthR. 
The plaintiffs entered on and raised from the land certain ore within the time limited, 
P. having in the meantime sold his interest in the said claims to a company (repre- 
sented by the defendants). A mineral lease of the claims was granted under the 
Crown Lands Act 1886 by the Commissioner of Crown Lands to the said company, 
and thereupon the defendants, including P., entered upon the land and seized the ore 
raised by the plaintiffs. 

In an action in trover in the Local Court to recover the ore seized, plaintiffs 
were nonsuited. 

Held, that as between the plaintiffs and the defendants the plaintiffs were owners 
of the ore raised by them, notwithstanding that under P. and D.'s mineral licenses 
they were not entitled to remove from the land more than one ton of ore ; that as the 
evidence in support of the plaintiffs' claim was uncontradicted and disclosed a legal 
right, the Court below had no power under the provisions of sec. 138 of the Local 
Courts Act 1886 to nonsuit plaintiffs. 

The plaintiffs were miners, and nought to recover the value of a 
quantity of ore raised by them under license from certain Crown 
lands near Paratoo, of which ore the defendants possessed themselves. 
The land, consisting of two sections, was held under two mineral 
licenses, taken out by a man named Gray, under the Crown Lands 
Act 1886, in the names of Putt and Dunn, the defendants. Q-ray 
with the authority of the defendant Putt agreed that the plaintiffs 
should work the land for minerals, they, the plaintiffs, being 
entitled to all the ore they raised from the land for three months 
from November 1888, and also half a share in the mine. In the 
time specified they sunk shafts and raised seven tons of superior 
copper ore. Putt having transferred his interest in the claims to 
the Burra Prospecting Company, a lease was issued by the Survey 
Office to that company. In October last the defendants on behalf 
of the company entered on the land in plaintiffs' possession and 
possessed themselves of the ore raised -under the agreement referred 
to. At the trial in the Court below a nonsuit was granted on grounds 
that were not stated. Plaintiffs thereupon obtained a rule nisi to set 
aside the nonsuit, or to enter a verdict for the plaintiffs. 

Kingston, Q.C., now moved for a rule absolute. — The facts are 
quite clear that the claim was worked, and seven tons of ore 
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were raised and came into posseasion of the plaintiffs. It is not full coubt 

necessary to show their title to it, as the mere fact of possession is ^^^ 

sufficient as against a wrongdoer. Active protest was made against lahbht ahd 
the high-handed proceedings of the defendants in seizing and 
remoying the ore. The agreement with Gray is most clear. The 
lease to the defendants can in no way be set against the possession 
of the plaintiffs, and it is hard to understand on what grounds the 
nonsuit in the Court below was granted. The defendants took away 
two and a half tons of stone which was valued at £20 per ton, and 
under the principle laid down in Armory v. Delamirie (1 Strange 504), 
.the full value should be given. 

Nesbii — The ore never belonged to the plaintiffs, and so there has 
been no loss. Before this Court will set aside a nonsuit granted in 
the Court below it must be definitely shown that some principle of 
law has been infringed by the lower Court. It is not a matter of 
appeal from a verdict for the defendants. The lease gave a vested 
property in the mineral to the defendants. Even assuming it is not 
so it rests with the Crown to bring the action, because the ore raised 
and left on the ground belonged to the Crown. The Crown granted 
a lease to my clients with all the minerals thereon. 

[BouCAUT, J. — The words in the Act are "to' mine for." 

Wat, C.J. — The lease was granted subsequent to the arrange- 
ments with the plaintiffs.] 

Neshit — I admit that Putt ratified the arrangement made by Gray 
with the plaintiffs. The Court ought not to give a verdict for the 
plaintiffs, but if it is against my clients the case ought to be sent back 
to the Local Court for re-hcaring as no injustice will be done to 
either side by adopting such a course. 

Wat, C. J., delivered the judgment of the Court. — This is an action 
in trover to recover the value of certain ore possessed by the plaintiffs 
and converted by the defendants. In the Local Court at Petersburg 
the Special Magistrate directed a nonsuit to be entered without 
giving grounds. I think the Special Magistrate acted under section 
138 of the Local Courts Act 1886, but in this case the state of things 
referred to in that section does not arise. It seems to us that as 
far as the plaintiffs' rights are concerned their demand is unanswerable. 
The defendants had a mineral claim and employed the plaintiffs to 
work that claim on consideration that the copper won should belong to 
the plaintiffs who raised it. Under a license under the Crown Lands 
Act 1886 a person raising ore is not entitled to remove from the ground 



WAT. c. J. 



60 



LAW REPORTS. 



Othbbs 

V. 

Putt ant> 
Akothbb. 

WAY, C.J. 



FULL couBT more than one ton, but that does not affect the question in issue 

^^2 between the parties before us. As between plaintiffs and defendants 

^*oth^r«''" in this ease the former were undoubtedly the owners. The defen- 
dants in a high-handed manner drov^e the plaintiffs off the ground 
and picked out the best of the ore and carried it awaj. The evidence 
before the lower Court that the quantity removed was 2| tons and 
that the value was £20 per ton, is absolutely uncontradicted. The 
only testimony brought against this is what was represented to have 
been the result of this speculation in wrongdoing. The defendants 
did not choose to put in evidence the account sales at the 
trial. Upon this state of affairs, taking into consideration that the 
plaintiffs worked for months on the land to raise the ore, and that 
the defendants acted in direct violation of the arrangements made 
with the plaintiffs, alao that the Court is required by the Local 
Courts Act 1886, sec. 7^ to make such order as justice may require, 
the nonsuit will be set aside and a verdict entered for the plaintiffs. 
It is the duty of the Court to estimate the damages at a fair amount, 
and we shall take the smaller estimate of two tons at £20 per ton. 

Mule absolute to set aside the nonsuit and 
to enter a verdict for plaintiffs for £40 
and costs in the Supreme Court and 
the Court below. 
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In the Supreme Court — In Banco, 
REGINA V. STONEHAM. 

Larceny -^Finding stoUn banknotes — Intention to return — Subsequent 

appropriation, 

S. was indicted on an information charging him with stealing certain moneys and 
receiving the same knowing them to have been stolen. 

It was proved that certain stolen banknotes were fonnd in the possession of S. 
and that S. knew they were stolen. S. alleged that he fonnd them hidden on his own 
premises and intended at the time of finding to retnm them to the owner, bnt 
subsequently appropriated them to his own use. The learned presiding Judge 
directed the jury that even if they believed the prisoner's statement that he know 
the notes were stolen and intended to return them, yet his subsequent appropriation 
thereof to his own use amounted to larceny. 

Heldf that such direction was wrong. There is no distinction in law between lost 
and stolen goods in respect of the animus furandi of a finder. 

This case was reserved by his Honor Mr. Justice Boucaut upon 
two questions of law. The information was in the words and figures 
following : — 

Be it remembered that her Majesty's Attorney- G-eneral for the 
Province of South Australia who prosecutes for her Majesty 
in this behalf on the fifth day of August in the year of our 
Lord one thousand eight hundred and ninety at Adelaide in 
the Province aforesaid informs the Supreme Court of the said 
Province that William Phillip Stoneham late of Adelaide in 
the Province of South Australia laborer on the second day of 
May in the year of our Lord one thousand eight hundred and 
ninety at Hahndorf in the Province aforesaid the counting- 
house of the Bank of Australasia there situate feloniously did 
break and enter with intent the moneys goods and chattels of 
the said the Bank of Australasia in the said counting house 
then being feloniously to steal take and carry away and certain 
moneys to the amount of two hundred and ninety two pounds 
six shillings and threepence of the moneys goods and chattels 
of the said the Bank of Australasia then in the said counting- 
house then feloniously did steal take and carry away against 
the form of the Statute in such case made and provided and 
against the peace of our Lady the Queen her Crown and 
Dignity : And the said Attorney- General further informs the 
said Court that the said "William Phillip Stoneham afterwards 
to wit on the day and year last aforesaid at Hahndorf aforesaid 
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in the Province aforesaid certain other moneys to the amount of 
two hundred and ninety-two pounds six shillings and three- 
pence of the moneys goods and chattels of the said the Bank 
of Australasia before then feloniously stolen taken and carried 
away feloniously did receive and have (he the said William 
Phillip Stoneham then and there well knowing the said moneys 
goods and chattels to have been feloniously stolen taken and 
carried away) against the form of the Statute in such case 
made and provided and against the peace of our Lady the 
Queen her Crown and Dignity. 
J. H. Symon, Q.C., for the prisoner. 
The Grown Solicitor (J. M. Stuart) for the Crown. 
The Crown Solicitor — The breaking and entering were done by 
the prisoner himself during a particular twenty minutes on May 2, 
during the absence of the bank clerk at dinner. The evidence shows 
that the breaking, entering, and stealing must have been during this 
twenty minutes, but that the prisoner could not have been in the 
counting-house during that particular time. The learned presiding 
Judge held the learned counsel to his opening on this, and he there- 
upon abandoned that part of the charge which relates to the breaking 
and entering by the prisoner and the stealing by him from the bank. 
The evidence proved the possession by the prisoner at the time of his 
arrest of a considerable number of the stolen notes hidden by him in 
his cellar, and that he had changed and paid away others of them, and 
it has been shown that the bank clerk informed Stoneham of the 
robbery immediately after it took place. The prisoner set up as a 
defence that he found the notes in his watercloset five days after the 
breaking and entering, and honestly intended to return them to the 
bank at the time of finding, for proof of which he relied on a state- 
ment made by him to the arresting police officers given in evidence 
by the Crown, but subsequently changed his mind, fearing that if he 
did so he might be suspected of the theft. His Honor the presiding 
Judge directed the jury that, notwithstanding the abandonment by 
the Crown of the breaking and entering, they might find the prisoner 
guilty of a simple larceny in respect of a larceny by finding of the 
notes at a subsequent time to the breaking and entering, even if the 
finding were in a different place, and even if the prisoner was not 
a party to the actual taking, and further directed them that if they 
believed his statement to the constable that the notes in the closet 
were stolen notes, and that the prisoner knew they were the stolen 
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notes when he found them, that then, even if he honestly intended at ^^^^ coubt 

the time he found them to return them to the bank, yet, that his ^^2 

subsequent appropriation of any note to his own purposes was a Rbgiha 
larceny, and that the prisoner's intention at the time of finding was stonmam. 
immaterial. The question for the consideration of the Court is 
whether these directions were right. If they are both right the con- 
victiDn should stand ; if either be wrong the conviction should be * 
quashed. 

«/". H. Symon^ Q.G. — The points which were raised on the trial are 
briefly, first, whether the prisoner broke into and stole from the bank 
at Hahndorf , or secondly, whether he received the goods knowing them 
to be stolen, and thirdly, whether the jury believed the prisoner's 
statement as to the finding and his subsequent conversion to his own 
use, and whether on that he could be found guilty of larceny, I will 
take the last point first. If there were a finding there could be no 
larceny if the finder at the time honestly intended to return the 
notes to the owner, even though afterwards the prisoner changed his 
mind and appropriated them to his own use. It was a finding if the 
jury believed the prisoner's statement. The learned Judge held that 
the finding of stolen goods is different to finding other goods. Lost 
goods mean lost to the owner, and there is no distinction between 
goods lost to the owner by stealing or in any other way. The law on 
the point is if a person finds goods and does not know the owner, and 
reasonably believing the owner cannot be found, appropriates them to 
his own use, it is no larceny. If the finder, although he knows the 
owner, or reasonably believes he can be found, if he has not at the 
time of the finding an intention to appropriate to himself, it is no 
larceny. Therefore, a fortiori that would apply in the case of stolen 
property. To prove larceny there must be a felonious taking. It is 
clear that in the present case there was a finding, and that the 
prisoner knew the owner had not abandoned the notes. The only 
question is whether at the time of finding the prisoner intended to 
appropriate the notes to his own use. Be^. v. Ashwell (L.B;. 16 Q.B. 
Div. 190). In upholding the conviction, the Court will be making 
that which is merely evidence of non-abandonment absolute and 
conclusive evidence of a felonious intention of crime. Be^. v. 
Matthew (12 Cox C.C. 489), Be^. y. Flowers (16 Q.B. Div. 643). 

[BoucAXJT, J. — All these cases apply to lost property, and not to 
stolen property. See Be^, v. Therho^m (Den. C.C. 387).] 

J. H, Symon^ Q.C, — Certainly it was lost property. 
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and property which has been stolen. Beg. v. JRiley (Dears. C.C. 14s9), 
Reg. V. Fierce (6 Cox C.C. 117), Beg. v. West (Dears. C.C. 402), 
Pollock on Torts (319), Beg. v. Askwell (sup.) 

Way, C.J. — The law as to lost goods and as to felonious taking of 
lost goods has developed in modern times. In recent cases it has been 
held that when the finder knows or believes that he can ascertain the 
owner, and at the time of finding he intends to convert the goods to 
his own use, this is larceny, but both must be concurrent. In the case 
of the owner being known, and the finder intending to restore the goods 
to the owner, but changing his mind and appropriating the goods to 
his own use, there is a civil wrong, but he cannot be punished as a 
thief. In the present case, at the time the notes were found the 
prisoner knew to whom they belonged, but in his statement he said 
he intended to restore them to the bank. The Crown Solicitor has con- 
tended that goods stolen do not fall within the category of lost goods. 
Mr. Symon has shown that there is no such distinction in the old cases, 
and there is none in the more recent decisions. The goods may be lost 
by straying away, through the carelessness of the owner, by the action 
of the elements, or by someone dishonestly interfering with them, as 
in the present case. Coming under the category of lost goods, if it 
had been intended to restore the goods to the owner, although 
dishonestly dealt with, it would not have been stealing. The direction 
by the learned Judge at the trial — viz. that if the prisoner knew the 
notes were the stolen notes when he found them, then, even if he 
honestly intended at the time he found them to return them to the 
bank, his subsequent appropriation of them to his own use was a 
larceny, and the prisoner's intention at the time of the finding 
is immaterial — is opposed to the rule laid down in the cases, 
and the Crown Solicitor having failed to support the argument 
as to the distinction between lost and stolen goods, the direction was 
erroneous. The jury might have believed the prisoner although they 
convicted him. Therefore the conviction must be quashed. 
BOUCAUT, J. BoxJCATJT, J. — I have very little to add. There is no doubt as to 
the law concerning lost goods. The Crown Solicitor has drawn the 
distinction between lost goods and stolen goods found by a man who 
knows them to be stolen. I did not at first go with the Crown 
Solicitor, but his argument influenced me so far that I directed the 
jury as the Crown Solicitor desired subject to this case, and I told 
the jury that stolen property which is found by a man who knows it is 
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stolen does not come within the ordmary category of lost goods. The ^'^^^ court 

argument, however, shows that th^rt distinction does not exist, and a ^^ 

new element in criminal law cannot be upheld. The direction might bmiva 
have prejudiced the jury, and the conviction therefore must be stohbham. 
quashed. 

BxTiTDET, J. — ^The law upon the point is succinctly and clearly laid bundby, j. 
down in B. v. Ashwell (L.R. 16 Q.B.D. 215), which states—" If at 
" the time of taking the lost property the finder intends to appropriate 
" it to himself, and either knows or has the means of knowing the 
"owner, or of knowing that he can be found, and subsequently 
** appropriates the property, he is guilty of larceny, but if at the time 
" of finding he either does not intend to appropriate the property or 
" does so intend without the knowledge or means of knowledge 
" aforesaid he is not guilty of larceny, because his original taking 
" is not felonious." This case is a little out of the ordinary 
run of cases, as the property was stolen, and the Crown Solicitor 
wished to found a distinction between stolen and ordinary lost 
property, and certainly I should have been glad if he had been able 
to substantiate it ; so far, however, from that b«ng the case, under 
the old law no one could in any case be successfully prosecuted for 
the conversion of lost or abandoned goods. Previous to legislation 
upon the subject neither a fraudulent bailee nor a trustee, Ac. could 
be punished at Common Law. The result of the present and similar 
cases of proved dishonesty may be statutory legislation, but that is 
not for us to consider. As pointed out by Bramwell, B., in Reg. v. 
Middleton (L.R. 2 C.C.R. 38), we have to administer the law as it is. 
Agreeing, therefore, as I do with my learned colleagues that the law is 
clear upon the point, I am compelled, however reluctantly, to 
concur that the conviction must be quashed. 

Conviction quashed and prisoner discharged. 



66 



LAW REPORTS. 



FULL COURT 

WAY, C. J., and 

BOUCAUT and 

BUNDEY.JJ. 



1890 
Augvul 26. 



In the Supreme Court, — In Banco. 

CHAFFEY AKD ANOTHER v. THE COMMISSIONER 

OE TAXES. 

Chaffey Brothers Irrigation Works Act 1SS7— The Taxation Act 1884— 
Liability of land under license to taxation. 

By asrreement entered into with the Goyemment of South AnstraliA nnder a 
private Act the plaintiifs undertook to expend £900»000 towards improvincf 250,000 
acres by introducing^ irrigation, and subject to the conditions in the agreement they 
were to be granted the fee-simple of the 250,000 acres. The Act provided that the 
plaintiffs should not at any time hold more than 5,000 acres for themselves. They 
were to occupy the block of 250,000 acres by instalments in pursuance of licenses 
issued by the Crown. Under such a license they immediately took possession of 
30,000 acres, called Block A, and made improvements. In 1888 they received notice 
that they were assessed for taxation on the 30,000 acres. 

Hisld, that the land comprised in Block A was not liable to taxation. 



This was a special case stated by consent pursuant to the Rules 
of Court made under the authority of the Supreme Court Act 1878. 

The special case stated as follows : — 

Special case stated by consent pursuant to the rules of Court 
made under the authority of the Supreme Court Act 1878. 

1. The plaintiffs, George Chaffey and William Benjamin Chaffey, 

are of Melbourne, in the colony of Victoria. 

2. The defendant is the Commissioner of Taxes, appointed under 

and by virtue of the Taxation Act of 1884. 

3. The plaintiffs are the persons referred to as George Chaffey and 

William Benjamin Chaffey in the Chaffey Brothers Irrigation 
Works Act 1887 and in the agreement, a copy whereof is set 
out in the schedule thereto. 

4. Under and by virtue of the said Chaffey Brothers Irrigation 

Works Act 1887 and of the said agreement an indenture 
(hereinafter termed the said license), dated the 30th day of 
May, 1888, was made between her Most Gracious Majesty 
Queen Victoria (hereinafter called her Majesty) of the one 
part and the plaintiffs of the other part, whereby her 
Majesty granted unto the said plaintiffs (who in the said 
license are termed the licensees), their executors, adxninis* 
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trators, or assigns, for the term and subject to the conditions FULL couet 

in the said license appearing, license and authority to enter 152 

upon and to occupy for the purpose of carrying out the said Chaf fbt a»d 
airreement and the said license, but for no other purpose ^ «• 

° . * ^ COMMIBSIONBB 

all that block of land containing 30,000 acres or thereabouts of Taxks. 
shown in the plan annexed to the said agreement and therein 
colored blue, and on the plan annexed to the said license and 
therein colored blue, excepting thereout the roads and 
reserves delineated upon such last- mentioned plan, such 
block of land being in the said license thereinafter desig- 
nated as the said Block A. 

5. At the date of the assessment hereinafter referred to the 

plaintiffs had entered upon the said Block A and had made 
and executed certain irrigation works and improvements 
upon portion of the land comprised in the said Block A 
in pursuance of the powers, provisoes (sic), and agreements 
in the said Act, agreement, and license contained, such irriga- 
tion works and improvements being confined to an area of 
6,000 acres, portion of the said Block A. 

6. At the date of the said assessment the Government had not 

in pursuance of the said Act, agreement, and license signified 
whether or not they were satisfied that the plaintiffs 
intended to carry on the said agreement in good faith and 
in a satisfactory manner. And all conditions had not then 
been performed, nor had all things happened or all times 
elapsed necessary to entitle the plaintiffs to a grant in fee- 
simple pursuant to the said Act, agreement, and license of 
the land comprised in such assessment, nor had such grant 
been made. 

7. The defendant on the l7th November, 1888, assessed the 

plaintiffs to the land tax for the year 1889 in respect of the 
whole of the land comprised in the said Block A, claiming to 
be entitled therefor to the sum of £62 10s., being at the rate 
of id, per pound on £30,000, which amount the defendant 
assessed to be the unimproved value of the land comprised 
in the said Block A at £1 an acre. 

8. The plaintiffs on the 12th day of April, 1889, paid to the 

defendant under protest the said sum of £62 10s. and 18s. 6d. 
for interest thereon. 
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FUiiL GOUBT r£Y^Q qu^atioiis submitted for the opinion of the Court 

1890- 

1. Whether at the time of the said assessment the plaintiffs were 

"aJ"h»b * taxpayers within the meaning of the Taxation Act 1884 in 

Couuimiovm respect of the land comprised in the said Block A P 

or Taxbs. 

2. Whether at the period aforesaid the land comprised in the said 
Block A was taxable land within the meaning of the 
Taxation Act 1884 P 

If the Court shall be of opinion that either of the abore questions 
should be answered in the negative, judgment to be entered 
for the plaintiffs for £63 8b. 6d. with costs, otherwise to be 
entered for the defendant with costs. 

Sir John Downer, Q,C. — The question for the opinion of the Court 
in this case is whether the plaintiffs ought to be assessed for the 
purposes of land tax in respect of 30,000 acres at Renmark set apart 
to be dealt with under the Chaffey Brothers Irrigation Works Act 
1887. This Act has for its object the introduction to and application 
in South Australia of a system of irrigation by means of private 
enterprise for the advantage of South Australia, and by the statutory 
agreement the plaintiffs undertook to expend £300,000 towards 
improving 250,000 acres and by way of introducing a system of 
irrigation, and in return therefor, subject to the conditions appearing 
in the statutory agreement, they are to receive the 250,000 acres. 
This block of 250,000 acres is defined in the plan attached to the 
statutory agreement, which provides that the plaintiffs are to take 
possession and occupy such block by instalments in pursuance of 
licenses to be from time to time issued by the Crown. Under this 
license the plaintiffs took possession of the 30,000 acres which have 
been assessed, although at the date of the assessment they had 
confined their operations to a portion embracing about 6,000 acres. 
In November 1888 the plaintiffs for the first time received a notice 
that they were assessed and demanding payment of the land tax in 
respect of the 30,000 acres. The plaintiffs were entitled to obtain a 
grant of the land comprised in the 30,000 acres as soon as £4 per 
acre had been expended, but at the date of the assessment no grant 
of land had been mfule. The plaintiffs (although admitting their 
liability to the tax in respect of such land as might actually be 
granted or as to which the Government had, pursuant to clause 9 of 
the statutory agreement, expressed its readiness to issue a grant) 
objected that neither they nor the land were liable to be assessed in 
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respect of any land tax whatever, and desired the CommisBioner of ^^^^ COUET 

Taxes to sue them for the amount claimed, so that the legality of his ^5 

assessment might be put in issue. This the Commissioner declined to ^^^^^^^^ 

do, but suggested as an alternative that the plaintiffs should pay comihs'siohbr 

under protest and take proceedings for questioning the assessment. °' Taxes. 

The land held by the Chaffey Brothers under the license is not land 

which can be taxed, because it comes under subsection 1 of section 7 

of the Taxation Act of 1884, and must be said to be Crown land, 

which for the time being is not subject to any agreement for sale or 

right of purchase, and that it is Crown land. There has been no 

sale, as a sale is a transfer of a thing for money ; if any other 

consideration is given but money it is not a sale. Benjamin on Sales 

(p. 1), Denn d. Manifold v. Diamond (4 B. & C. 243). As far as 

the statute goes the words " right of purchase " are ejusdem generis 

with sale. The legal definition of sale as stated by Benjamin must 

apply. It is not a sale either de facto or by statute. '* Sale " is also 

defined in Sweet's Law Dictionary, title "Sale," p. 733. The 

agreement is a provisional one. A license was issued under the 

statute, and nothing but a license, and if the Crown is dissatisfied 

with the manner of carrying out the agreement the Crown can cancel 

it. On improving the land in a certain way the land would be 

granted to the Chaffey Brothers, but at no time are they to hold 

more than 5,000 acres for themselves. On the other point the 

Chaffeys are not taxpayers because they are not the owners of the 

fee- simple, and by clause 15 of the Taxation Act the taxpayer in 

respect to the land tax is the owner of the fee-simple of the land 

taxed. 

The Crown Solicitor (J. M. Striart) — The Chaffey Brothers have 
a right to acquire the fee -simple of the land. Section 15 of the 
Taxation Act provides that the owners of the fee-simple of the land 
shall be taxed, and with that section must be read the definition of 
the word " owner," which not only means " proprietor " as ordinarily 
understood, but includes "any party entitled to acquire the fee- 
" simple." Again, under subsection 1 of section 7 the land tax is 
specifically imposed upon Crown lands " subject to any agreement for 
" sale or right of purchase," which I contend covers the blcTck of 
30,000 acres. Further, section 7 imposes the tax on all land in South 
Australia except three classes which are named in the subsections. 
Messrs. Chaffeys* land is not only not included in any of the excep- 
tions, but is specifically excepted from them under subsection 1. 
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PULL COUET Way, C.J. — ^The question before us which has been simply and 

152 economically raised by way of a special case, is whether Messrs. 

Cbavww and Chaffey Brothers are liable to be taxed with respect to 30,000 acres, 
CoMMia'sioMR * portioii of the amonnt mentioned in the agreement referred to in 
OF Taiks. the schedule of Act 397 of 1887. The Taxation Act has been clearly 
WAY, C.J. g^jj^ scientifically drawn, and reflects credit on the skill of the drafts- 
man. In framing the Act, as Sir John Downer pointed out, the 
draftsman declares what land should be subject to taxation, viz. all 
land in South Australia, and the land under discussion would come 
within the Act if there were not a qualification; but there is a 
qualification to the effect that Crown land not subject to an agree- 
ment for sale or right of purchase is exempt from taxation. Now, 
the whole trend of legislation in the Australian colonies with respect 
to the disposition of land shows clearly that an agreement for sale 
means an agreement to sell so much land for so much money, 
and with regard to the words " right of purchase " I adopt the same 
definition as Sir John Downer — namely, that it means the right to 
buy so much land for so much money. There is no provision in the 
Act or in the agreement to which it refers, or in the license issued 
under the Act, by which any part of the land is to be transferred to 
Messrs. Chaffey Brothers on payment of any sum of money whatever. 
Nor does the original agreement, or the Act, or the license contain any 
provision under which Messrs. Chaffey Brothers are entitled to pur- 
chase an inch of land on payment of any sum of money whatever. 
The whole scheme of the original agreement is that upon certain 
irrigation works being carried out for the benefit of the community, 
Messrs. Chaffey Brothers shall be entitled from time to time — first to 
30,000 acres, second to 20,000 acres more, and finally to 200,000 acres, 
and to obtain grants of not less than 600 acres of land, they not to 
hold at any one time more than 5,000 acres. It follows from this 
that the subject matter of the agreement is land which is expressly 
excepted from the land on which taxation is imposed, and upon that 
ground I am of opinion there must be judgment against the Crown. 
It is unnecessary to enter on the second argument whether the 
Chaffeys were taxpayers if the land is not liable. It is irrelevant to 
enter into any speculation as to what classes are included in the word 
"taxpayer." I conclude by observing that if Messrs. Chaffey 
Brothers are liable to taxation in respect of the first 30,000 acres 
over which their operations are to extend, by force of the language in 
the definition cl{|.use that " o^yner " includes anjr persoii entitled to 
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acquire the estate, then I should be unable to limit the operation of ^^^^ COUET 

the Act to the 30,000 acres ; and I should say that the same reasoning ^^ 

would compel me to hold them to be taxpayers in respect of the ^^™^j.y^ 
20,000 acres of the second instalment of land, and also of the 
200,000 acres over which the agreement finally extends. Such a 
conclusion would be manifestly unjust, and my decision rests on the way, C.J. 
plain declaration that land vested in the Crown and not subject to an 
agreement for purchase is not subject to taxation within the meaning 
of the Act. 

BoucAUT, J. — I think, as Sir John Downer has argued, that before boucaut, j. 

a man becomes subject to the Act he must be within the spirit of the 

Act as well as the wording, and if not he should not be taxed. It 

appears clear that the Legislature never intended that the Ghaifeys 

should be taxed in the manner proposed, but the contrary. The chief 

Act points out the benefits of the scheme to the colony, which is to 

be carried on, not by the officers of the colony, but by the Chaffeys. 

It is clear to demonstration that those who framed the Act and the 

Legislature which passed it never looked on them as purchasers or as 

being about to cultivate the land. By section 14 they are not to have 

at any time more than 5,000 acres of Jand for themselves out of the 

whole 250,000 acres ; they were to hold 245,000 acres for the benefit 

of other people. Nor is there any right of purchase, for the land is only 

to be conveyed to them on certain conditions being fulfilled. It seems 

to me that the Act precludes the Chaffey Brothers from taxation, except 

with respect to the land they hold for themselves. I will not go into the 

question whether Chaffey Brothers are taxpayers, but I suggest that 

it would be very difficult to believe that they can be made so. Now 

within the words of the Act as to taxable land, if this land is Crown 

land it is not taxable. There is no agreement for sale to the Chaffeys, 

and the limitation to 5,000 acres shows there was no sale. Benjamin 

on Sales says a sale must be for money ; the same meaning is given in 

the dictionary, and also in Denn d. Manifold v. Diamond (supra). 

Sale is distinguished from barter or gift with regard to personal 

property by Benjamin, and real property by the case cited. There is 

nothing equivalent to sale in this case. There is no right to purchase 

in favor of the Chaffeys. It would be unjust to make them liable to 

taxation on the 30,000 acres, and the plaintiffs must succeed. 

BuNDEY, J. — I do not propose to give judgment at length, but I bundey, j. 
would like to point out that the Taxation Act was passed in 1884, ^nd 
at that time th^re was no irrigation colony. The Act under which 
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PULL COUET ^jie license was issued was passed in November 1887, and it appears 

^^ to me that it was not contemplated either in 1884 or 1887 to include 

chafmt ahd gtich a venture in the provisions of the Taxation Act. Looking at the 
coMMis'sio BB '^^^^^ ^^ these provisions there was a determination not to allow the 
ofTaibs. Chaffeys to have land except in small portions, the utmost extent 
BUNDEY, J. ijeing 5,000 acres. The preamble shows the object of the undertaking, 
and I am unable to find any distinction between taxation of the 
5,000 and 250,000 acres. To tax people for 250,000 acres when at no 
time they had a right to more than 5,000 would be a palpable injus- 
tice, and holding that view I think judgment must go for the 
plaintiffs. 

The Court held that the land in Block A was 
not taxable, and answered the second^ 
question in the negative and gave judg- 
ment for the plaintiffs. 
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Will — Widow — Estate during widowhood^ Construction, 

The testator by his will devised and bequeathed (subject to the bequest of 
certain legacies) the residue of his real and personal estate to his wife M. D. and t>o 
his two sons to be held in trust during her lifetime. No cestui que trust was named. 
The testator directed that at his wife^s death or remarriage the estate should be auld 
and the proceeds equally divided between his wife should she remarry and his 
sons and daughters. 

Held, that under the construction of the will the widow was entitled to a 
beneficial estate or interest during widowhood in the real estate, and also in such 
part of the personal estate as was not of a consumable nature, and that as to such 
as was of a consumable nature she took absolutely. 

This was a friendly action. 
The claim was as follows : — 

" The testator died on the 7th day of December, 1889, without 
** having revoked or altered his said will, and the same was duly 
" proved by Daniel Dunn and Alfred Erance the younger, the 
" executors therein named, in the Supreme Court of the said 
" province in its Testamentary Causes Jurisdiction, probate being 
" dated the 18th day of December, 1889. 

" The said testator died leaving the plaintiff, his widow, and nine 
" children him surviving, namely the defendants William Henry 
" Daniel, Charlotte Fowler Sluggett, Ellen Taylor Daniel, 
"Ernest George Daniel, Beatrice Mary Daniel, Alice Robin a 
" Daniel, Herbert James Daniel, Elorence Evelyn Daniel, and 
" Amy Maud Daniel. 

" The said testator was at the time of his death seized, possessed of, 
^^ or entitled to certain real estate, and also personal estate con- 
'' sisting of live stock, farming implements and stock, household 
"furniture and effects, stores, book debts, money, and other 
" estate and effects. 

*^ The plaintiff claims that it may be declared that under the true 
" construcfciou of the will of the said testator the plaintiff is 
" entitled to a beneficial estate or interest during widowhood in 
" the real estate, and such part of the personal estate of the 
" said testator as is not of a consumable nature, and to such 
"part of the said estate and effects as is of a consumable 
" nature absolutely, or 
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*^ That it may be declared what is the true construction of the said 

" wiU." 
The following is a copy of the provisions, inter alia, of the will : — 
'' And all and every my household furniture linen and wearing 
'' apparel books plates pictures china horses carts and carriages 
'' and also all and every sum and sums of money which may be 
" in my house or about my person or due to me at the time of 
" my decease and also all other my stocks funds and securities 
'^ for money book debts money on bonds bills notes or other 
''securities and all and every other my estate and effects 
" whatsoever and wheresoever both real and personal whether 
'' in possession reversion remainder or expectancy unto my dear 
'' wife Mary Daniel save and except the legacies above men- 
" tioned to my dear wife Mary Daniel and to my sons William 
" Henry Ernest George and Herbert James to be held in trust 
'' during her lifetime. At my wife's death or remarriage I 
" desire that my estate be sold and the proceeds equally divided 
" betwixt my wife Mary Daniel should she remarry and my sons 
" William Henry Ernest G-eorge and Herbert James and my 
" daughters Charlotte Fowler (now Mrs. William L. Sluggett) 
"Ellen Taylor Beatrice Mary Alice Robina Florence Evelyn 
'* and Amy Maud or their heirs or successors or administrators 
" to and for their own use and benefit absolutely." 
Oill and Pa^e, for the plaintiffs, cited Gock v. Cock (28 L.T. N.S. 
627), Humphreys v. Humphreys (L.R. 4 Eq. Ca. 475), Ralph v. Garrick 
(L.R. 11 Ch. Div. 873). 

Neshit, for defendant, cited Cockayne v. Harrison (L.R. 13 Eq. Ca. 
432), Phillips V. Beal (32 Beav. 25). 

Oilly in reply, cited Breton v. Mockett (L.R. 9 Ch. Div. 95), dis- 
tinguishing Cockayne v. Harrison (jsup.) 

BuNDET, J. — Under the construction of the will the widow is 
entitled to a beneficial estate or interest during widowhood in the 
real estate, and also as to such part of the personal estate as is not 
of a consumable nature, and as to such as is of a consumable nature 
she takes absolutely. 

Costs of all parties as hetween solicitor and 
client out of the estate. 
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In the Supreme Court. — In Banco, 



POHLNER V. POHLNER. 

Local Courts Act 1886, section lOA— Intercolonial Debts Act 1887, section 4. 

Section 104 of the Local Conrts Act 1886 requires the permission of a Special 
Magistrate before a summons can be issued against a defendant without the province 
of South Australia when the cause of action has arisen within the province. 

Section 4 of the Intercolonial Debts Act 1887 provides that any summons law- 
fully issued in any Local Court in the province of South Australia may be served out 
of the jurisdiction of such Local Court, and it shall not be necessary to obtain any 
order or permispion for such service : Provided that where the defendant resides out 
of the jurisdiction an affidavit shall at the time of issuing such summons be filed, 
stating inter alia that the defendant is resident out of the jurisdiction, and that the 
plaintiff has a good cause of action which arose within the jurisdiction. 

Ueld^ that section 104 of the Local Courts Act 1886 deals with the issue of a 
summons in cases coming within that section, and section 4 of the Intercolonial Debts 
Act 1887 with the service of a summons out of the jurisdiction. Both sections 
should be read together, and the permission of the Special Magistrate to issue the 
summons is necessary where the cause of action has arisen in South Australia, but 
the defendant is without the province. 

Motion to make absolute a rule for prohibition. 

PopBf W.y moved for a rule absolute. 

Melrose showed cause. — There is no necessity for the permission 
of a Special Magistrate for leave to issue a summons under sec. 104 
of the Local Courts Act 1886 — that is dispensed with by sec. 4 of the 
Intercolonial Debts Act 1887, the intention of which is to dispense 
with any order. The question is whether plaintiff can proceed with- 
out the permission of the Magistrate. The words " lawfully issued " 
are qualified. The whole question turns on the place of residence at 
the time of the issue of the summons. Hawkins v. Oathercole (I 
Jur. N.S. 681), Biver Wear Commissioners v. Adamson (L.R. 2 App. 
Cas. 743). There is no necessity for the prohibition at all, and the 
whole proceedings are unnecessary and vexatious. 

Way, C.J. — In spite of 'the manner in which the argument has 
been put it is perfectly clear that section 104 of the Local Courts 
Act deals with the issue of the summons. When the defendant is 
out of the province the plaintiff has to obtain the permission of a 
Special Magistrate before issuing the summons. The Intercolonial 
Debts Act is to facilitate recovery from debtors in other colonies, 
and section 4 deals with the service of the summons out of the 
jurisdiction, and requires an affidavit. Mr. Melrose has argued that 
that requirement is intended to do away with the permission of the 
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FULL COUBT Special Magistrate under the Local Courts Act, but I am unable to 

^^ — accept that construction. It appears to me that both sections should 

PoHLSKB be read together. Section IQi deals with the issue of the summons 

PoxLVKB unj the permission of the Special Magistrate, and section 4 of the 

WAT, C.J Intercolonial Debts Act deals with the service of the summons, which 

is not dealt with in section 104, and makes another requirement ; the 

permission of the Magistrate under the Local Courts Act is required 

before the issue of the summons, and an affidavit has to be made under 

section 4 if the summons is to be served out of the jurisdiction. 

BUNDBY.J. BuwDEY, J. — I am uot quite sure whether section 104 of the 

Local Courts Act goes as far as section 4 of the other Act, because by 

that the person must be resident out of the jurisdiction, and by 

section 104 it is sufficient if he is out of the jurisdiction merely. As 

my learned colleague has said, the permission of the Special Magistrate 

is a condition precedent to the summons being issued. 

Bule ahgolute. 
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In the Supreme Court, — In Banco, BOUCAUTand 

BUNDET, JJ. 



In re EDWARD DAUNCEY CHAPMAN. 
HEWITT V, BULLOCK and OTHERS. 

ConstmcHon of will — Conditional devise — Gift over — Rents and profits adeeming 

during minority of devisee — Vesting. 

The testator by his will speoifioally devised oertain real estate to the plaintiff 
shonld he attain the age of 21 years, but not otherwise. There was a general devise 
and bequest of the residue in which the plaintiff participated subject to the same 
conditions. The plaintiff attained that age. 

Heldy that the real estate devised to the plaintiff vested immediately on the 
testator's death, and that the plaintiff was entitled to the rents and profits accruing 
therefrom after the testator's death and during the plaintiff's minority. 

Special case stated for the opinion of the Supreme Court, the 
questions for decision being — 

1. Whether the plaintifE is entitled to receive from the trustees of 

the will of the said Edward Dauncey Chapman deceased 
the rents issues and profits which have been received by 
them in respect of the real estate devised to the plaintifE 
under the said will during the period which intervened 
between the date of the testator's death and the date of the 
plaintifE attaining the age of twenty-one years. 

2. Whether the residuary legatees are entitled to the receipt of 

the said rents issues and profits during the period aforesaid. 

The facts were set out in the case as follows : — 

1. The plaintifE is a gentleman having a residence at Marryatville 
in the province of South Australia and the defendants 
Frederick William Bullock and James Viner Smith are both 
land and commission agents carrying on business in partner- 
ship at Adelaide under the style of " F. W. Bullock & Co." 
and are the executors and trustees of the said Edward 
Dauncey Chapman deceased the defendant Ann Jemima 
Chapman is a widow residing at Q-awler in the said province 
the defendant Emma Harris is a married woman residing at 
Kadina in the said province the defendant William Alfred 
Allen is a telegraph stationmaster residing at Crystal Brook 
in the said province the defendant Jane Southcombe is a 
widow residing at Glenelg in the said province and the 
defendant Charles Samuel Drew Southcombe is an agent 
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residing at Broken Hill in the colony of New Sonth Wales. 
All of the above-named defendants with the exception of 
Frederick William Bullock and James Viner Smith are 
together with the plaintiff the residuary legatees under the 
will of the Raid Edward Dauncey Chapman deceased. 
2. The said Edward Dauncey Chapman duly made his last will 
and testamant bearing date the eleventh day of July 1885 
and therein after making the bequests therein appearing 
devised to the plaintiff certain lands in the words and figures 
following viz : — 

'' I devise unto the said Augustine Ignatius Thomas 
" Hewitt should he attain the age of twenty-one 
" years but not otherwise : All that ray real estate 
" situate in the said province and generally known 
" as my Glen Osmond and Walkerville Road pro- 
" perties as follows viz.: — My Glen Osmond property 
" described in certificate of title volume ccccxvi. 
"folio 173 and in certificate of title volume 
"ccccxviii. folio 66 and being portions of section 
" 239 in the Hundred of Adelaide and my 
" Walkerville Road property described in certificate 
" of title volume clvi. folio 34 being allotments 11 
" 12 and 13 each containing one acre and being 
" portion of northern division of section 475 
" Hundred of Yatala laid out as Gilberton." 
And in the said will the testator devised the residue of his estate 
and efEects in the words and figures following, viz. : — 

" And I direct my said trustees after making due and 
" ample provision for all bequests and provisions 
" contained in this my will for the benefit of all 
" infant children or otherwise as the case may be 
" and after payment of all and singular the 
" bequests contained herein and as hereby directed 
" to hold the residue and remainder of my estate 
" for the following purposes that is to say As to 
" two-third parts or shares thereof for the said 
"Augustine Ignatius Thomas Hewitt provided he 
" shall attain the age of twenty-one years and not 
" otherwise And as to the remaining one-third 
" part or share thereof in trust to pay one-half of 
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" such one-third part or share to the said Ann I'^tll couet 

" Jemima Chapman for her separate nse And the ^^ 

" remaining half of such one-third part or share to ^^ " 
''pay the same in eqnal proportions to the said 
" Mrs. Emma Harris for her separate use the said hbwitt 
** William Alfred Allen the said Mrs. Jane bullock ahd 

Othcbs. 

'' Southcombe for her separate nse and the said 
'' Charles Samuel Drew Southcombe." 

3. Subsequent to the execution of the said will the testator 

executed a codicil thereto bearing date the sixteenth day of 
July 1885 wherein the section of land referred to in the said 
will as No. 239 is declared to be erroneously described in 
the said will and that the No. 293 should be read in place 
of the said incorrect No. 239 In all other respects the 
testator therein confirmed the said will. 

4. The testator died on or about the twentieth day of August 

1885 without having revoked or further altered his said will 
and without having revoked or altered the said codicil 
thereto and the said will and codicil were proved by the 
defendants Frederick William Bullock and James Viner 
Smith in the Supreme Court of the said province on the 
tenth day of September 1885. 

5. The defendants Frederick William Bullock and James Viner 

Smith shortly after the death of the said testator entered 
into possession of the real estate of the said testator and 
the receipt of the rents issues and profits thereof and held 
the same subject to the trusts of the said will and (inter 
aUd) they held that part of the testator's real estate set out 
and described in paragraphs 2 and 3 hereof in trust for the 
plaintiff should he attain the age of twenty- one years but 
not otherwise. 

6. The plaintiff attained the age of twenty-one years on the 

twenty-first day of December ,1889 and the defendants 
Frederick William Bullock and James Viner Smith 
thereupon duly transferred the said land to the plaintiff. 

7. The plaintiff on such transfer being made to him demanded of 

the defendants Frederick William Bullock and James Viner 
Smith an account of the rents issues and profits received by 
them in respect of the said real estate devised to him 
during the period which intervened between the said 
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PULL coxjET twentieth day of August 1885 the date of the death of the 

^^ said testator and the said twenty-first day of December 

I'n re 1889 the date of the plaintiff attaining the age of twenty-one 

. HAPMAH. years and that they should pay to him the net profit found 

HKwm to have accrued thereout which the defendants Frederick 

Bullock avd William Bullock and James Yiner Smith have refused 

to do. 
Attenborough for the plaintiff — The words of the devise, coupled 
with the gift over to the plaintiff, are of such a nature as to make 
the attaining the age of twenty-one years by the plaintiff a condition 
subsequent and not a condition precedent, and if so the plaintiff had 
a vested interest on the death of the testator, and is entitled to the 
rents and profits accruing between the time of that event and his 
attaining twenty-one years of age. There was nothing to be done 
except time to elapse. Bromfield v. Crowder (1 Bos. & P. N.R. 313), 
Doe d. Hunt v. Moore (14 East 601), Bull v. Pritchard (5 Hare 671), 
Phipp V. Williams (5 Simons 44), Andrew v. Andrew (1 Oh. Div. 410), 
Finch V. Lane (L.R. 10 Eq. Ca. 501), Phipps v. Ackers (3 CI. & F. 702), 
Whitter v. Bremhridge (L.R. 2 Bq. 736). 

Synum, Q.C. — There is no hostility in th4 proceedings, but it is 
thought necessary to have the decision of the Court. The settlement 
of the question whether the condition is subsequent or precedent will 
not decide the point at issue under this will. The intention of the 
testator must be looked to as expressed by the language used in the 
will. It is clear the condition would not of itself be a condi- 
tion subsequent. Ar^rew v. Andrew (sup,) The testator prima 
facie made a condition, and that is a condition precedent. Does 
the context enable us to say that the testator intended words which 
in themselves import a condition precedent to make the condition 
subsequent ? Alexander v. Alexander (16 C.B. 59). Andrew v. 
Andrew (sup,) does not govern the present case ; there is no prior 
estate: The first case in which a gift over has been held to create a 
condition subsequent is Hunt v. Moore (sup,) The question in all 
cases is what does the will tell us P Supposing the bequest had been 
a legacy only, it would not have vested. The testator intended to 
benefit Hewitt very largely, and until he is twenty-one allows pocket 
money to be charged, and surely that shows that he did not intend 
him to benefit until he attained the age of twenty-one years. Hewitt 
was also made a participant in the residue, which shows the testator 
was putting him in the same category as the other legatees. 
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Wat, C.J., delivered the indgment of the Court.— In this case ^ull couet 

the question is, whether under the devise of certain property to the ^^ 

plaintiff he is entitled to the rents and profits during his minority, or ^'^ »'« 
whether they should go into the residuary estate ? From the literal 
language of the will, apart from the cases, I should hold that the Hrwitt 
property did not vest in the devisee until he attained twenty-one Bullock ahd 

UTilBRSa 

years of age, and therefore that he was not entitled to the rents and -— 

WAX I Vfiv* 

profits during his minority, and that they would fall into the residue ; 
but in deciding cases of this kind an artificial rule has been established 
by the decision in the case of Phipps v. Ackers (sup.) That rule 
does not apply to personalty, but to real estate only. Let us apply 
the rule to the present case. The words of the devise are " I 
" devise unto the said Augustine Ignatius Thomas Hewitt should he 
" attain the age of twenty-one years, but not otherwise." The gift is 
in terms conditional ; there is an if — " should he attain." Now is 
there a gift over ? There is not a specific gift over, but there is a 
residuary devise constituting in effect a gift over. I have come to 
the conclusion that the testator was entitled to express a gift over 
either in special or in general words. There is no authority against 
applying the rule with regard to a gift over to a general 
devise. Following the rule laid down by the House of Lords, and 
granting that real estate vests as soon as possible, we must hold that 
this rule applies. Nor is the application of the rule defeated by any 
expression of a contrary intention in the will. We are left to ascertain 
whether the rule applies to this case, and if so we see no reason for 
taking this particular will outside of the rule. After listening to the 
able argument on both sides we have come to the conclusion that the 
estate vested in the devisee during his minority, and that he is 
entitled to the whole of the rents and profits received during that 
period. 

Judgment for the plaintiff, with costs out 
of the fund. 
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In the Supreme Court, — In Banco. 
In ee SARAH BARTLEY. 

Testamentary Causes Act 1867, section 67 — Supreme Court Act 1878, 

section 12 — Practice, 



Section 12 of the Supreme Court Act 1878 does not extend to a Judg^e in Chambers 
the powers granted to the Court by section 67 of the Testamentary Causes Act 1867. 



This was an application for letters of administration referred from 
Chambers by his Honor the Chief Justice. 

W, J, Belt for the applicant — I submitted in Chambers that section 
12 of the Supreme Court Act 1878 gave power to a Judge to make an 
order under section 67 of the Testamentary Causes Act 1867. His 
Honor the Chief Justice doubted his power to do so, and referred the 
application to the Full Court. 

Per Curiam — Section 12 of the Supreme Court Act 1878 does not 
enable a Judge in Chambers to exercise the powers granted to the 
Court by section 67 of the Testamentary Causes Act 1867. 
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In the Supreme Court, — In Banco, 
In ee STOCKDALE. 

Practice — RtiUs of the Supreme Court as to articled clerks, 

S. was articled to a practitioner carrying on business in Mount Gambier. S. 
served part of his articles with practitioners in Adelaide, but his articles of clerkship 
were not assigned. 

On a motion on behalf of S. for his admission as a practitioner of the Supreme 
Court, 

Held, that tbe rules of Court had not been complied with, but under the eircum- 
stances the Court would in exercise of the discretionary power given by the rules 
admit the applicant. 
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Way, C.J. — In future tlie rule must be strictly complied with, 
unless an alteration be made allowing service with a town agent. 

BuNDEY, J. — Even if the rule is not altered I would not feel 
bound by it when there are special circumstances which call for the 
exercise of the discretionary power given to us 

Motion granted. 
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In the Supreme Gowrt, — In Banco. 

BOUCAUT, J. 



\m In the Trusts of WILLIAM BEATTIE, Deceased. 

November 11. 

property Act IQQO— Petition for judicial advice — Will — Construction — 
Vesting — Application of corpus of estate to maintenance of infant 
beneficiaries. 

The testator by his will gave, devised and bequeathed all his real and personal 
estate to trustees upon the trusts (inter alia) set out in the words and figures 
following : — 

" I give devise and bequeath the following legacies [here follow certain legacies] 
" declaring however that none of the above legacies shall vest or be payable 
" until my youngest child shall have attained the age of twenty-five years 
** complete. I direct my said trustees to pay the income of my means and 
** estate to my wife Ann Grant or Beattie so long as she shall remain my widow 
" she thereout being hound and obliged as by acceptance of this provision she 
" binds and obliges herself to upbring maintain and educate in a manner 
" suitable to their position in life such of my children as may be unable to 
*' maintain themselves. After the death or re-marriage of my said wife I 
** direct my said trustees should my youngest child then have attained the age 
" of twenty-five years complete to divide my said estate and effects amongst 
*' my said children equally share and share alike and if there shall be only one 
** such child the whole to go to that one child : Provided always that if any 
** child of me shall die during my lifetime or during the widowhood of my said 
** wife leaving lawful issue such issue shall be entitled to the share which his 
" her or their parent would have taken of and in the residuary trust funds if 
" such parent had survived me or been alive at the time of the distribution of 
*' my said means and estate as hereinbefore provided. . . . If at the 
period of distribution of my said estate and effects there shall be no heirs 
of my body alive I then direct my said trustees to convey the same to my 
nephew Robert McGhie and my sisters Elizabeth and Margaret Rebecca 
and to the respective heirs of their body share and share alike. 
And I hereby declare that my said trustees shall not be at liberty to sell and 
" convert any of my real estate except vacant land until my youngest child 
" shall have attained twenty-five years of age." 

The will contained the usual powers as to leasing, investment, and advancement 
to the eldest son of the testator, also a power to the wife to appoint certain property 
in favor of the testator's daughters ; in default of such appointment the properly to 
revert to and become portion of the residue. By a codicil to his will the testator 
further declared (inter alia) as follows : — 

The above-named Alexander Smith and his wife Mary Grant (sister of my 
" deceased wife) are to have full control and management of my son George 
" Nicholas while he remains and studies at Glasgow or other university and 
** m^ executors in South Australia are to supply the necessary funds say every 
'* six calendar months the sum not to exceed say one hundred and twenty or 
thirty pounds sterling (say £120 or £130) per annum. . . . Should my 
three (3) children survive me the division of my estate after my son has 
taken his degree and provision for the girls completing their education shall 
be four-tenths (4-10) of the whole to my son George Nicholas and three- 
tenths (3-10) to each of my daughters Margaret Anne and Wilhelmina Grant 
for their own special use independent of any husband. Should either of them 
die without any offspring of their own bodies the estate to revert to my 
" surviving child or children equally." 
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The testator's wife predeoeased him. One son and two daughters survived the t'ULL COURT 
testator, the youngest being under twenty-five years of age. On a petition for jggQ 

judicial advice under section 25 of the Property Act 1860, 

Held, for the purpose of the application, that each child took a vested interest ^^ ^^ Trmts of 

in his or her share of the residuary estate on the death of the testator. Wj"* Bbattib, 

Deceased. 
The Court, in exercise of the powers contained in section 25 of the Property Act 

1860, directed that if necessary the corpus, in addition to the income of each child's 

share in the tesfcator's residuary estate, should be applied in and to the maintenance 

of such child. 

Petition under section 26 of the Property Act 1860. 
The petition set out (omitting certain matter) as under : — 

1. That William Beattie, late of Port Adelaide, in the province of 

South Australia, a civil engineer and architect, deceased, 
duly made and executed his last will and testament bearing 
date the seventeenth day of March, one thousand eight 
hundred and eighty-five. (See headnote.) And the said 
William Beattie also duly made and executed a codicil to his 
said will, which codicil bears date the 24th day of May, 1886. 
(See headnote.) 

2. The said William Beattie died on the 28th day of September, 

1886, at Edinburgh, in Scotland. 

3. The said will and codicil were respectively proved in this 

Honorable Court in its Testamentary Causes Jurisdiction on 
the 4th day of January, 1887, and the 23rd day of December, 

1887, by your petitioners, the executors appointed by the 
said will (and being therein called "Trust and Agency 
Company of South Australia Limited**). 

4. Ann Grant, or Beattie, the wife of the said William Beattie, 

and named in his said will, died on the 26th day of March, 
1886. 

5. The said William Beattie, deceased, left surviving him his 

three children, George Nicholas Beattie, who is of the age of 
twenty-one years, and Margaret Anne Beattie and Wilhelmina 
Grant Beattie, who are infants under the age of twenty-one 
years. 

6. The said George Beattie is an articled pupil to one George 

Oliver, an architect in England. His articles as such pupil 
expire on 14th February, 1891. 

The opinion, advice, or direction of this Honorable Court is desired 
upon the following questions : — 
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PULL couET J Whether your petitioners may properly pay to George Nicholas 

^®_^_ Beattie the income arising from his share of the residuary 

In the Truos of estate of the said William Beattie, deceased. 

Deceased. * 2. Whether your petitioners may properly pay to the said George 

Nicholas Beattie so much of the corpus of his said share as 
shall from time to time be necessary to make up with the 
income thereon and with the earnings of the said George 
Nicholas Beattie the sum of £100 per annum for the main- 
tenance and support of the said George Nicholas Beattie. 

3. Whether your petitioners may properly apply and pay out of 

the income arising from the shares of the said residuary 
estate of the baid William Beattie, deceased, to w^hich the 
said Margaret Anne Beattie and Wilhelmina Grant Beattie 
are respectively entitled (and so far as the said income shall 
be insufficient), out of the corpus of the said shares the sum 
of £50 per annum for the maintenance, education, and 
support of the said Margaret Anne Beattie and Wilhelmina 
Grant Beattie from the first day of January, 1891, until they 
shall respectively attain the age of twenty-one years. 

4. Whether your petitioners may properly pay and apply the 

income arising from the whole residuary estate of the said 
William Beattie, deceased, t.o far as such income together 
with the earnings of the said George Nicholas Beattie shall 
not exceed the sum mentioned in paragraph 10 hereof, into 
and for the maintenance and support of the said George 
Nicholas Beattie, notwithstanding he is of the age of twenty- 
one years, and for the naaintenance, education, and support 
of the said Margaret Anne Beattie and Wilhelmina Grant 
Beattie, and may properly pay and apply so much of the 
said sums as shall exceed the income aforesaid out of the 
carpus of the said residuary estate, and if so in what propor- 
tions are such payments out of the income and the corpus 
respectively to be charged against the respective shares of 
the said George Nicholas Beattie, Margaret Anne Beattie, 
and Wilhelmina Grant Beattie in the said corpus and in the 
income thereof. 
Piper ^ for the petitioners — The petitioners read the will as giving 
the three children each his or her vested share in the residuary estate 
on the death of the testator, the latter having survived his wife. 
There is a proviso in the will that if any child of the testator should 
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die during the lifetime of the testator or during the widowhood of his ^^^^^ COURT 

wife, that child's lawful issue surviving the testator should he — _i^o 

entitled. There is no doubt as to the parties entitled. The question /» t^ TriMtu of 
is whether the period of distribution given in the will means the Deceased. * 
period of division. Each child took a vested interest in one-third of 
the residuary estate practically on the death of the testator. The fact 
that the testator omitted to provide for the case of a child surviving 
both parents and then dying before the youngest had attained the 
age of twenty-five and leaving issue, shows that the testator did not 
think it necessary to refer to such a case because he intended the 
estate to vest on his death and that of his wife. Be Thomson's Trusts 
(L.R. 11 Eq. Cas. 146), Be Gunning's Estate (L.R. 13 Ir. 208)', and 
Bragger v. Bragger (56 L.T. N.S. 521). Reverting to the words of 
the will, on' their strict construction the whole estate would be locked 
up after the death of the wife until the youngest child attained the 
age of twenty-five. But the presumption is that the testator intended 
to provide for his children. The principle upon which the cases 
quoted rest is that where a gift is made should certain events happen, 
and a gift-over if some of those events should not happen, the 
presumption is that an omitted case was not deemed necessary by the 
testator to be considered, and the will should be construed as making 
gifts that will vest on the happening of the events named in the 
.proviso. As showing the power of the Court to order maintenance 
out of the corpus see Tihhs'* Trust (17 W.R. 304) and Prince v. Mine 
(26Beav.634). 

BoucAUT, J. — This is a petition for judicial advice by the trustees boucaut, j. 
o^ the will of William Beattie, deceased. The property has been dealt 
with by the tebtg.tor when it was evidently in his mind that it was 
much more valuable than it turned out to be. The trustees now 
consider that it is desirable for the maintenance of the children that 
some portion of the capital should be advanced. No doubt in many 
cases this would be. an improper course, and the Court would have no 
power to order it. But in some other cases the Courts have exercised 
such power ; and it appears, from the cases quoted, that the Courts 
have, in cases of shares of income arising out of vested interest, 
notwithstanding a gift-over, allowed a portion of the capital fund to 
be expended if the income be not sufficient. The income in the 
present case is not sufficient, and if by this will the shares are vested, 
then Mr. Piper has established his case. Power is given by statute to 
the Court to make the declaration that the trustees may make 
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FULL COURT ^}jq necessary advances. The Courts have now and then indi- 

^^2 cated that injustice has been done by adhering too closely to 

In the Trvsts of precedent, and the late Master of the Rolls laid down tliat 

Yy^ Beattie 

Deceased. * each will required to be interpreted by the light of its own 
BOUCAUT,j. words. These children by the words of the will before the Court 
have nothing until the youngest attains the age of twenty-five years. 
Mr. Piper has pointed out, however, that a following proviso shows 
that the testator had more or less in his mind a contingency which 
had since actually arisen. That proviso contemplates the fact that a 
child has an interest in the property without any reference to the 
attainment by the youngest of the age of twenty- five. Following the 
decisions given in the cases cited by Mr. Piper, I hold that the 
intention explains the language of the will, and that the interests of 
the children are vested and not contingent. Mr. Piper has therefore 
made out his case, and the order as asked will be granted. I could 
hardly have come to any other conclusion, as I acted on the same 
reading of the law on the previous occasion on which I had this case 
before me, when I made the order which expired this' year. 

Costs as between solicitor and client out of 
corpus of the estate. 
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WINKLER V, WINKLER. ,, ^^ 

Matrimonial Catises Act 1S67 —Petition by wife for dissolution of marriage — 

Condonation — Wife's costs. 

W. petitioned for a diBsolution of marriage on the ground of adultery. The 
respondent (hushand of W.), under rule 134 of the Matrimonial Causes Act 1867, 
was ordered to deposit a certain sum to cover the petitioner's costs. At the hearing 
it appeared that the alleged mieconduct had been condoned by subsequent cohabi- 
tation. 

Held, that under the circumstances the wife was not entitled to an order for 
payment of her costs out of the fund deposited. 

Motion for payment of petitioner's costs in a suit by the wife for 
a dissolution of marriage. The respondent under rule 134 of the 
Matrimonial Causes Act had deposited a fund in Court to cover 
petitioner's costs. At the hearing it appeared that the petitioner had 
condoned the alleged misconduct. 

Kingston^ Q.C., for the petitioner — I ask your Honor to exercise 
the power given to a Judge under rule 135 to make an order for the 
wife's costs out of the amount deposited. It is only under very 
special circumstances that the wife's costs are not allowed. Jones v. 
Jones (41 L J. Probate and Matrimonial 53). There is a matter of 
judicial discretion, and the wife's costs should only be disallowed 
either where her solicitor has acted improperly in bringing the suit 
or where litigation was instituted on frivolous or vexatious grounds. 
Flower v. Flower (L.R. 3 P. & D. 132). The money being deposited, 
the attorney for the petitioner has every right to look to that money 
for his costs under all circumstances. Evans v. Evans and Bohinson 
(1 Swa. & Trist. 173). The dictum of Lord Campbell is that the 
wife's proctor has a lien on the money deposited. 

Symon^ Q.C. — The wife's costs up to the time of the hearing have 
already been paid out of the pocket of the respondent. £65 has been 
deposited under the rule to cover the costs of the case. What is now 
being dealt with are the costs of the amendment by the petitioner 
and the costs of the day when the petitioner gave her evidence and 
the case broke down. A less meritorious case has seldom come 
before the Court. The petitioner has brought the action vexatiously. 
It is not merely the case is not meritorious, but there were no 
grounds for bringing the action. The old notion that it is a hard and 
fast rule of the Ecclesiastical Courts to allow the wife's costs in all 
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WAY, C.J. cases has been expl6ded by later judicial expositions. It has been 

^^ ruled that the Court has almost unlimited discretion with regard to 

WiNKLKR costs in such cases. In Thompson v. Thompson (57 L.T. N.S. 374) the 
WiHKLBB. yf\iQ having been unsuccessful in proving adultery, the Court held 
that the husband was not liable for the costs as the wife had 
voluntarily instituted proceedings although it was admitted that the 
wife's case was not frivolous. There is a distinction between the 
wife being the respondent and being the petitioner. 

[Wat, C.J. — If this had been a case of cruelty I would have 
followed the decision in Flower v. Flower {sup.), but the case does 
not turn on the allegation of cruelty, and I do not see how I can get 
over the facts in support of the plea of condonation. There ought 
to have been closer enquiry by the petitioner's solicitor on that 
point. The plea of condonation is on the record, and both sides had 
the opportunity of knowing there was nothing to try. If the peti- 
tioner's solicitor was misinstructed the husband ought not to be made 
to pay for it. I cannot help thinking that closer enquiry would have 
convinced the petitioner's solicitor that there was no reasonable 
ground for the action.] 

Kingston, Q.C., replied. 

Way, C.J. — There is no doubt that the rule adopted in the 
Matrimonial Courts which gives the wife costs was framed with a view 
to protect the interests of the wife and to secure proper investigation 
of the grounds upon which the charges are based. It has been found 
neccessary therefore to make rules much more in favor of the 
solicitor in this than in any other branch of litigation. The husband 
has to pay the costs from day to day, and has to pay into Court a sum 
sufficient to cover the costs of the trial, upon which sum the solicitor for 
the wife has a lien of which he cannot be deprived except on grounds 
crystallised by the case of Flower v. Flower (sup.) The Court is not 
absolutely bound to give the wife her costs ; but is only justified in 
refusing them on the two grounds laid down in the case referred to, 
namely, either when her solicitor has been guilty of misconduct or 
where there is no reasonable ground for the suit. As to the first 
alternative there is in the case before the Court no indication 
whatever of misconduct on the part of the petitioner's solicitor. 
But the second alternative remains and it has now to be considered 
whether the petitioner's solicitor had the means of seeing — not 
whether he did see — that this was a suit which ought not to have been 
brought. Unfortunately it appears that the petitioner's solicitor did 
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not put to her the questions which had they been put would have been 
satisfactory as showing that he had taken every means to enquire if . 
there were reasonable ground for proceeding. The enquiries would 
have elicited the fact that the alleged grievance had been condoned. 
As a matter of fact eight years were allowed to elapse before the 
suit was brought on, and the parties had during that time cohabited 
together on several occasions. I would be the last to deprive 
solicitors of their due security in carrying on actions ; but notwith- 
standing my sympathy with the profession I have to consider the 
rights of the respondent, and I think this is a case in which the 
respondent is entitled to call upon the Court to act upon the branch 
of the rule referred to. If the petitioner's solicitor had questioned 
her a little more closely this suit would not have been brought. My 
mind, however, is open on the nice point raised, and I will be glad 
if Mr. Kingston appeals to the Full Court, so that this decision may 
be confirmed or set right. 

KingstoUj Q,C. — Could not the point be referred to the Full 
Court ? 

Way, C.J. — I think the parties are entitled to my judgment. I 
am bound to accept the responsibility of giving my decision. I 
will give you every facility and encourage you to appeal, but I don't 
think I can reserve the point. Judgnient will be as follows: — I 
refuse to make any order as to petitioner's costs, but give her leave 
to appeal within fourteen days, the deposit to be held in the Court 
during that interval, and failing appeal to be paid out to respondent 
or his solicitor. 
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PULL couET 7« f]^^ Supreme Court.— In Banco. 

BOUCAUT and 
BUNDEY.JJ. j^ ^^ DAWSON. 



1890 
^owvnhtr 18. 



Administration cum test. — WiU — Informality — Misnomer — Intention. 

D. executed a certain dooument in the words and figures following : — 

Town of Kapunda. 
Ward. Assessment. Section. Block. Allotment. 

N 170 1478 8 

N 171 1478 8 

Given to Mrs. Frances Chamberlain for her own property by Mr. Bobert DawsoiL 

Date— April 6th, 1889. 

Witnesses— Thomas Henry Roberts. Bobbbt Dawson. 

George Thomas Storny. 

D. died in November 1889, a widower, without next of kin. On application for 
grant of letters of administration with the will annexed to F. B., misnamed in the 
will F. C, the sole devisee, 

Held, that F. 6. was entitled to grant of letters of administration cum tesL on 
proof that she was the person intended by D., and on proof that D. intended the said 
document to operate as his wilL 

Motion for grant of letters of admiQistration to the estate of 
Robert Dawson, deceased, with the following paper annexed as the 
last will and testament of the deceased : — 

Town op Kapunda. 

Ward. Assessment. Section. Block. Allotment. 

N 170 1478 8 

N 171 1478 8 

Given to Mrs. Frances Chamberlain for her own property by Mr. 
Kobert Dawson. 

Date — April 6th, 1889. Eobebt Dawson. 

Witnesses — Thomas Henry Eoberts. 
George Thomas Storny. 

Cox, JR. B., for Frances Best, formerly Chamberlain — The facts 
are that Eobert Dawson, who died on November 24, 1889, left a paper 
document which he intended as his last will, but upon the face of 
which there is nothing to show that it is testamentary. Dawson was at 
the time of his death a widower, and left no next of kin. By the docu- 
ment referred to he devised all his property to Frances Chamberlain, 
the testator not knowing at the time that the lady had changed her 
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surname to Best. In the goods ofSlinn (L.R. 15 Prob. Div. 156) governs fxjll coukt 

this case. I put in affidavits from the two witnesses who signed the l^o 

document, proving that the deceased regarded this paper-writing as r« »"« 
his last will and testament. Also the affidavit of Frances Best 
showing that she is tlie person named in the document as Frances 
Chamberlain. 

BorcAiTT, J. — It would be difficult to get a will in which there are boucaut, j. 
more points differing from an ordinary will. There is nothing to 
show that it is a testamentary document, and there is no proper 
attestation clause. The name of the person claiming is misstated, 
and there is no appointment of an executor. I think that Mr. Cox 
has made out a good case for his client, and that she is entitled to 
letters of administration, but the affidavit of Roberts should be resworn 
in accordance with the facts. It is clear that the statement in the 
affidavit that the testator signed at the foot of the will is erroneous, 
and until the new Act comes into force a will executed as this will is 
would not be entitled to probate. It is now decided that it is not 
necessary on the face of a will that it should appear to be testamen- 
tary. Now the affidavit of one of the attesting witnesses states that 
the document was intended to operate as a will. There is no other 
property, and the testator intended to give his property to Mrs. Best. 
The case of In the goods of Slinn (sup,) is precisely in point, and the 
applicant is entitled to letters of administration as prayed. 

BuNPET, J. — I concur. It is of great importance that the exact bundey, j. 
words used by the testator should be included in the affidavit and 
be before the Court. See Theobald on Wills (3rd edit. 10-11). 
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PULL COURT 

BOUCAUT and 
BUNDBY. JJ. 



1890 
December 2. 



In the Supreme Oour,t. — In Banco. 
In be carl FREDERICK LOHRMANN. 

The Insolvent Act 1886 — Appeal — Security for costs of appeal. 

On an appeal by the wife of an inBolvent against the judgment of the Commia- 
sioner of Insolvency setting aside a deed of settlement made on her by the insolTent, 
the appellant, having submitted to the jurisdiction of the Court below, will not 
necessarily be ordered to find security for costs of the appeal. 

Application by the Official Receiver asking that Mrs. Lohrmann, 
the appellant in an appeal from the judgment of the Commissioner 
of Insolvency setting aside a deed of settlement made on her by her 
husband, Carl Frederick Lohrmann, might be ordered to find security 
for costs. On June 15, 1887, C. F. Lohrmann, then carrying on 
business at Yorketown as auctioneer, by a deed of gift gave to his 
wife, Annie Lohrmann, personal property of considerable value. On 
May 19, 1890, Lohrmann was adjudicated insolvent. The trustee 
applied to set aside the deed, and Mrs. Lohrmann, in addition to 
claiming to be a creditor on the estate, submitted to the jurisdiction 
of the Insolvency Court for the purpose of that application. The 
Commissioner of Insolvency set the deed aside, and Mrs. Lohrmann 
appealed against his decision. 

Symon^ Q C, {Melrose with him), for the Official Receiver, now 
moved, under clause 33 of the Insolvent Act 1886, that appellant 
should be ordered to find security for the costs of the appeal. The 
principle is recognised that the Court will order costs even as against 
an insolvent. In Adcgck's case (22 S.A.L.R. 122) the insolvent 
was ordered to find security for costs. This is not the case of 
an appeal by an insolvent. Mrs. Lohrmann obtained a decision on 
the settlement in the Court below by her election of that tribunal ; 
she should have been satisfied with that decision. Mx parte 
Russell^ in re Butterworth (19 Ch. Div. 602). Supposing Mrs. 
Lohrmann fails in this appeal she will clearly have to pay the 
costs, and if so where are the costs to come from? The rule is 
practically identical with the rule under the Judicature Act in 
England. I represent the Official Receiver, who is sent here on an 
appeal from a tribunal which in itself has no jurisdiction, but which 
is given the jurisdiction by the election of the appellant, and the 
rule is peculiarly applicable to a case like this. It appears from the 
evidence that the appellant has no property. She had some years 
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ago, but it was sold and the proceeds handed to the husband to enable ^ull couet 

him to struggle on. If she has no means she ought to give security, ^^ 

and if she has means there can be no hardship in giving security. ^^ '** 
On these broad grounds I submit we are entitled to an order for 
security. 

Neshit (with him Kenning), for Mrs. Lohrmann, was not called 
upon. 

BoucAUT, J. — I see no reason whatever why security of costs boucaut.j. 
should be given in this case. If the appellant has means then the 
costs will be paid if necessary, and if she is a pauper then an affidavit 
to that effect should have been before the Court, but it by no means 
follows that if an affidavit were before me I would give much 
weight to it. Mr. Symon suggested that the clause in the Act would 
be a dead letter if th'e Court does not order security, but I do not 
think that will follow. Every case of this kind has to stand on its 
own merits, and because the application is not allowed in one case it 
does not follow that the clause is a dead letter. In another case we 
might think it necessary to make an order for security for costs to 
be given. I do not think that Adcock'^s case (sup,) supports the 
argument. Mr. Symon has asked — " If we succeed how are we to 
-^* get our costs? " My answer is, ** By the ordinary course of law." 
I do not think that the argument put forward that if the appellent 
were possessed of means there can be no objection to giving security 
is good, as many people, though rich, may object to going to the 
trouble of giving security. In looking at the Act I believe that the 
clause was framed to deal with disputes over which the Commissioner 
has ordinary jurisdiction, and not those over which he has not such 
jurisdiction. Looking at the case I find that it was a^n application 
by the trustee in the Insolvency Court to set aside a deed to the wife, 
and the application has been opposed by her, and she had a right to 
so oppose. She came into the Court below and consented to the 
jurisdiction, and it would be hard upon her not to allow her to come 
into this Court with an appeal. With regard to the case Ua: parte 
Russell, in re Butter worth (ubi sup.) which has been cited, I do not 
think it is applicable. On these grounds the application will be 
refused. 

BuNDET, J. — The clause referred to should be read with the bundey j. 
preceding clause, which defines the class of people who are to 
be affected by it, and it is clear that the appellant comes within its 
provisions, and there is an inference of bona fides in her having 



96 LAW REPORTS. 

FULL COURT submitted to the jurisdiction. Assuming the bona fides, she, the wife 

^^ of the insolvent, had a settlement in good faith. That settlement 

In re was attacked, and if she had to give security for costs no one would 
— ' become security for her and so she would be barred froni coming to 

BUNDET J 

' ' this Court to get justice. In the course of the argument I mentioned 
the case of In re Kehh (20 S.A.L.R. 32), and I will read the decision 
given by his Honor the Chief Justice in that case. I think that that 
judgment is binding on the Court — that as a rule no order for 
security for costs will be granted against an insolvent — and the 
same rule will apply when his wife is the appellant. The principle is 
the same, and I acquiesce in the judgment of my learned colleague. 

Motion dismissed. 
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In the Supreme Court.— Civil Sittings, boucaut.j. 

WHITE AND OTHERS v. McLEAN. 



1890 
Dtcirnhvr 10. 



Presenption — Easements — Ancient lights — Application of Imperial 
PteBciiption Acts to province of South Australia — User, 

The Imperial PreBoription Act (2 and 3 William IV. o. 7l) applies in South 
Australia. 

The presumption of lost grant may be raised in South Australia, and by analogy 
the common law as to easements of light based on twenty years user applies in South 
Australia. 

» 

This was a claim for an injunction to prohibit tlie defendant 
from obstructing ancient lights enjoyed by the plaintiffs. The 
plaintiffs were Messrs. J. B., G. F. and E. White of Middlesex, 
England ; and the defendant McLean Brothers, Rigg and Company, 
Limited. The plaintiffs owned the Terminus Hotel, North-terrace, 
on acre 13 city of Adelaide, and claimed that the defendant had 
obstructed the ancient lights of the building, viz. the parlor on the 
east side, bedroom on the first floor, and laundry on the east side, and 
the plaintiffs sought an injunction to restrain the defendant company 
from continuing the obstruction of the ancieni lights ; also an 
injunction to restrain the defendant company from continuing the 
erection of a building to the plaintiffs' injury ; also damages for injury 
to their rights of light if the defendant persisted, "the defence was 
that the plaintiffs' lights were not ancient, that use of light through 
the said windows to and for the buildings had not been enjoyed as an 
easement for the full period of twenty years before the commencement 
of the action ; that the plaintiffs had within the period of twenty years 
next before the commencing of the action submitted to and acquiesced 
in an interruption of access and use of light through the windows to 
and for the buildings, for a period exceeding one year after the plaintiffs 
had notice of the interruption, and of the firm making the interruption. 

Sgmon, Q.C (with him Moulden), for the plaintiffs — The privilege 
as to ancient lights goes back as far as the time of Bichard I., and even 
in that early time the right was recognised. An old statute fixed the 
limit at eighty years, but subsequently the Judges held that 
twenty years user could be shown as sufficient. At common 
law twenty years user must be proved to establish the right. 
In this colony the common law applies so that the right can be 
acquired on the doctrine of lost grant by twenty years usei*. 
We brought here the English law of twenty years user, but of 

7 
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BOUCAUT.j. course it could not have been applied while the province was 

^^2 less than twenty years old, but is now part of the English statute 

law applicable to this colony. Bass and Another v. Gregory (25 Q.B. 
Div. 481), Angus v. Dalton (3 Q.B. Div. 85, on appeal 4 Q.B. 
Div. 162, L.R. 6 App. Cas. 740). All the Judges held that 
whether the Prescription Act applies or not, the user for twenty 
years confers the absolute right. In Acraman v. King {Register 
June 17, 1880) the Chief Justice said he understood the law to be 
that, as to land which was not built upon, conterminous proprietors 
are entitled to the support of the adjacent soil, so as to leave 
the property already built uninjured. There is no doubt as to the 
law in England, and I venture to say there cannot be any doubt as 
to its being applicable here. I have always assumed that the 
Prescription Act applies here, and I ask your Honor to say that it 
does apply. As to the application of the old statutes of James and of 
Anne to the colonies, see Griffiths v. Block (4i V.L.E. 1878, p. 294). 

Sttiart for the defendant — I admit that twenty years' enjoyment 
has been proved, but no title of access to light to the windows has 
been shown, either by prescriptive right at common law or by the 
effect of the statute of "William IV. The plaintiffs cannot avail 
themselves of the Prescription Act, because it does not apply to the 
colony. Neither prescription by common law nor prescription by 
statute are applicable to this colony. Common law prescription 
as regards ancient lights never was part of the law of this colony. 
The right would not exist by prescription at common law, because 
that is by proof of sixty years' enjoyment, and is based on the 
presumption of a lost grant. There cannot possibly be lost grant 
in South Australia because no grant could have existed until 1836, 
when the lands of the colony were laid open for purchase. The 
colony is too young for prescription at common law to apply 
under the doctrine of lost grant. The period of prescription in 
in England is limited under the Prescription Act, which is not 
adapted to the circumstances of South Australia. South Australia 
formed part of New South Wales until 1836. The Prescription Act is 
an Act of local application in England, and in that country only, 
specially excepting Scotland and Ireland. From the recital of the 
Act itself it appears that certain conditions of the kingdom required 
remedial measures — in a very old and commercial county. It was 
specially passed in contemplation of difficulties of proof — sixty years' 
enjoyment undisturbed. It is also remedial because of ancient titles 
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and riglits in England ; it is an Act dealing with certain customs in boucaut, j. 

England which do not exist here at all ; it does not specially deal i^? 

with the Kjng's dominions excepting England. It never was in 
operation in New South Wales. Neither the Prescription Act nor 
common law prescription either by analogy or otherwise was adopted 
while South Australia was part of New South Wales. Tour Honor 
has said we have a statute which takes our laws from England ; that 
we were not to look to Victoria or New South Wales. The difficulty 
was seen very early in the history of the province, and in order to 
avoid the possibility of trouble our laws were taken from those of 
England. Presuming that the common law prescription is in force in 
New South Wales, it would be in force in South Australia up to the 
separation. Colonial Bank v. Warden (5 Moo. P.C.C. 340), Attorney- 
General V. Stewart (2 Merivale's Reports 160), Whicker v. Kwme 
(7 H. of L. Cases 124). 

[BoFCAUT, J. — We took our law as it was in England. The 
legislation of New South Wales has no application in this province.] 

Stuart — I refer your Honor to 4 and 5 William IV. c. 95 — the Act 
establishing the colony, which sets forth that the people should not be 
subject to or bound by any laws, ordinances, or statutes which had 
been made or should be thereafter made in other colonies. 

[BoucAiTT, J. — What of Act No. 2 of 1843, an ordinance to 
facilitate the adoption of the law of England for the administration 
of justice in South Australia ?] 

Symon^ Q.C. — That ordinance is repealed and re-enacted in Act 9 
of 1872. 

[BoircAUT, J. — The view taken by Chief Justice Cooper and 
succeeding Judges here was that the laws of New South Wales, as 
applying to South Australia, were swept away.] 

Sttmrt — ^In order to introduce this Prescription Act in 1836, 
making it law here, it is necessary to have a statute for the 
purpose of adopting the English statutes. The Legislature in 
1848 adopted the Limitation Act. The statute of James I. was 
specially introduced here, also part of the statute of the fourth 
year of Queen Anne, and a statute passed in the fourth year of 
William IV., but the Act your Honor has referred to must be read 
in the light of the conditions of the province. Cooper v. Stuart (L.R. 
14 App. Ca. 286) — a New South Wales appeal to the Privy Council 
as to the question of the rule against perpetuities applying to New 
South Wales. White v. Taylor (8 S.A.L.R. 1). 
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BOUCAUT. J. SifmoTif Q.G. — I refer your Honor to Freehaim v. By an (4 S. A.L.B. 

1S2 21), in which his Honor Mr. Justice Wearing and his Honor Mr. 

Whitk and Justice Gwynne ruled that section 5 of statute 13 of George 11. eh. 
M Lbah ^^ (under which Justices were entitled to notice before certiorari) 
applies to this colony. 

BoucAUT, J. — ^The question with regard to the operation of the 
English statute is of great importance and is highly interesting, and 
to my knowledge this particular phase of it — ^the question of prescrip- 
tive right — has not previously come before the Court. There is a 
great deal of interesting law in this case, and enough points have 
been opened up to warrant counsel, if they saw fit, to amplify their 
arguments and go on for two or three days. The case has been well 
put on both sides, and if I had to grapple with all the authorities 
that have been quoted in laying down the law, and it were 
a matter to come eventually before the Privy Council, I would 
take time to write my judgment. I, however, intend to deliver 
judgment at once. As regards the application of the laws of New 
Squth Wales to South Australia, I take it that Acts No. 2 of 
1843 and No. 9 of 1872 sweep away the New South Wales law as far 
as this province is concerned. The laws of South Australia are to 
be considered as if this province had never had any association with 
the mother colony. I will not at nisi prius go into so difficult a 
question. I will not say that it is not arguable because of the 
awkward wording of the Act, but I will not listen to it at nisi prius 
after the consensus of opinion of Judges and lawyers which I have 
indicated. I consider the case in the same manner as if this province 
had never been part of New South Wales. On the province being 
founded the laws which came into force are as laid down in Blackstone*B 
Commentaries. Such of the laws of England were taken as were appli- 
cable to tbe circumstances of the colony. It has been held that if an 
uninhabited country is taken up by Englishmen the laws of England 
come into force subject to certain restrictions arising out of the 
peculiar circumstances of the place. The laws that we brought with 
us when we came to South Australia are the statute laws of England 
and the common law of England as generally applicable here, and not 
the ecclesiastical. The question is how much of the common law of 
prescription is in force in the colony. At the present period the 
term of twenty years' undisputed possession constitutes a legal right 
in England. This is the law adopted here — that if a man enjpys his 
property for twenty years he acquires a title, because no person can 
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then distarb him. In the case of Ba98 v. Gregory (sup.) the question boucaut, j. 

was as to an easement regarding a cellar, and a particular kind of 1^2 

easement which is not mentioned in the Prescription Act, and there- 
fore that shows me that, putting the Prescription Act out of the 
question, the common law of England would have been the same in 
respect of an easement of light. It has been argued that the 
presumption of a lost grant cannot be applied in this colony, 
because we all know to the contrary. The answer to that is that 
counsel and Judges in England would not allow it to be proved that 
there was no lost grant, and Judges will not allow it to be done here. 
It would be the duty of the jury to presume that therp bad been a 
grant of easement. I would in case of direction to the jury say that 
they must assume that there had been a grant. It must be presumed 
that, after the lapse of time, there has been a lost grant. Another 
point raised by the Crown Solicitor is that when we first arrived in 
the colony there could have been no presumption of lost grant and 
no enjoyment of rights — no twenty years' enjoyment — and that the 
Prescription Act did not apply ; and if the Prescription Act did not 
come in at the commencement of the colony it could not be brought 
into operation afterwards. I think the statute came with us, but 
if I went into the point I should be giving too much weight 
to technical argument. As to it being merely a local Act I 
consider that the exceptions mentioned do not make it local. The 
law in Scotland is founded on the civil law, in Engla^d on f^he 
common law. There are two decisions in the South Australian 
Supreme Court — that of the Chief Justice in the case of Acraman v. 
King (sup.), which did not turn upon an easement of light, but upon 
an easement of support to a building, and which is not included in the 
Prescription Act, but is an a fortiori case, as showing what the common 
law is ; and the case of White v. Taylor (sitp.) The case of Acraman v. 
King shows at all events that the common law of England, as to lateral 
si^pport, is in force here, and that is a strong case. I will follow that 
decision, as showing that the law as to light and as to support is 
analogous. I have no alternative but to say that the particular law 
as to easement of light is also in force here. I hold that the plaintiffs 
are clearly entitled to judgment, because the Prescription Act which 
we brought from England applies here ; and even if it did not, the 
common law would give the plaintiffs the right after enjoyment for 
twenty years. 

Judgment for plaintiffs with costs. 
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, WAY, C.J. _ j^ fj^g Supreme Court. 

HUBBLE <fe CO. V. THOMAS. 

Compulsory pilotage — Collision — Damages. 

When a ship in motion oocasions damage to a vessel lying alongside a wharf, the 
presumption is that the ship which occasions the damage is liable in respect of the 
same, nnless the injury is the outcome of some incident over which the persons 
having the management of the ship have no control. 

If at the time of the accident the vessel is compulsorily in charge of a pilot, the 
ship is exempt from liability for injury occasioned by the mistake or negligence of the 
pilot in charge, unless the accident is contributed to by the negligence of the persons 
having charge or control of the ship. 

If the vessel is being towed by a tug, the liability of the ship is the same in 
respect of the negligence of the persons having control of the tug. 

Action for damages. 

The evidence proved that the defendant's s.s. Wilcannia was, 
while in charge of a pilot, being towed out of port by the tngs 
Eleanor and Yatala. When opposite the Copper Company's wharf 
the Eleanor turned off at right angles and at that moment her 
towline was thrown off. The pilot of the Wilcannia to avoid a collision 
with the wharf sent her full speed astern, striking the plaintiff's 
ketch, the Active, which was lying at the wharf and sinking her. 

J. H. Symon, Q.C., for the deifendant — Putting aside for a 
moment the tow rope, the blame for the collision rests with the 
pilot, and the Wilcannia, the defendant's ship, is exempt. Of 
course where there is compulsory pilotage the orders of the 
pilot are paramount and therefore he is responsible for damages, 
and the ship is exempt. The Wilcannia must have run into 
something, either the ketch or the wharf, before the rope was 
let go at all; and I will show too that letting the tow rope 
go has nothing to do with the collision. Assuming that there 
has been no justification for the action of the captain of the tug; that 
it was arrant cowardice on his part to cast off the warp, we still 
come face to face with the main question. I contend, and 
the evidence bears me out, that the casting off the rope did 
not in any way contribute to the accident, that in fact had 
the tug held on the accident would not have been averted. 
No evidence has been adduced on certain particulars of the plaintiff's 
claim. Three questions of fact are involved : Firstly — Was the pilot 
at fault ? Secondly — Would the collision have taken place by reason 
of the fault, even if the tug had held on ? If so, I contend that the 
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pilot was solely at fault. Thirdly — If the collision would not have way, c.j. 

occurred had the tug held on, was it the pilot's fault that caused the -^^ 

tug to let go ? I say that the pilot was the real cause of the collision. Hubble & Co. 

Sir John Downer, Q.C., for the plaintifE — These proceedings are Thomas. 
the result of an accident, and the onus lies on the defendant to show 
that the accident could not possibly have been prevented. If there 
was negligence on the part of the ship which might possibly have 
contributed to the accident, the onus is on the ship to show that such 
negligence did not in fact contribute to the accident. 

Way, C.j. — The decision in this matter depends upon the 
application of certain well known principles of law to the broad facts 
of tbe case, which to my mind are not much in dispute. The primary 
rule is that where a ship in motion occasions damage to a vessel 
lying alongside a wharf the presumption is that the ship which 
occasions the injury is liable for the damage caused, unless the 
damage is the outcome of some accident over which the persons who 
have the management of the ship have no control. But the 
liability of ^ the ship is removed if at the time of the accident the 
vessel be compulsorily in charge of a pilot. When the regulations 
of the port out of which or into which the ship is going require the 
master of the vessel to give up the guidance of it to a pilot, the 
owner, both by the common law of England and also by the statute 
law of England and of this province, is exempt from liability for 
any damage which may be occasioned by the mistake or 
other fault of the pilot in charge of the ship. There is, however, a 
qualification of this rule. The owner or master is not exempt 
from liability if the injury be occasioned entirely or contributed 
to by the mistake or default of the master or the crew. These 
are the simple rules of law applicable to the decision of the 
present case, and I cannot hold the defendant liable unless I am 
satisfied by the evidence before me that the injury to the Active was 
occasioned or contributed to by someone connected with the 
Wilcannia, and not by the pilot. When the assistance of a tug is 
obtained either for towing or guiding the ship the liability of the 
master or owner is the same if any mistake or default be made on the 
part of the tug as if it had been made through an act of the 
master or some member of the crew. Two questions have 
been very much debated in discussing the case. The first is 
whether the casualty was occasioned by bad pilotage, or occasioned 
or contributed to by the master of the tug Eleanor having cast off 
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WAY, C.J. the towline at the moment of principal difficulty in getting the vessel 
!§?? out of port. Assuming the pilot to be primarily in fault, if the 



HuBBLB &; Co. master or crew, or in this case the master, of the tug were guilty of 
Thomas, gome wrongful act or omission having relation to the casualty, the 
master has to show that that wrongful act or omission did not 
contribute to the casualty. But was the pilot at fault ? Balancing 
the evidence of the pilot himself on the one side, and that of the 
difEerent witnesses on the other, I am of opinion that the pilot 
made an error of judgment in getting too near the eastern side 
of the stream, and in giving the order " full speed ahead," instead of 
travelling dead slow. Then comes the second questioii. Was the 
casualty in any way due to any default or wrongful act on the part of 
the tug Eleanor which was in attendance on the Wilcannia ? The 
whole object of the engagement of the Eleanor and the other tug was 
to guide the Wilcannia, first around the point at the end of the 
Copper Company's wharf, and secondly around Martin's point, 
opposite which the casualty occurred. But at her moment of need the 
warp was slipped, and I have heard nothing which I can accept as 
a sufficient reason for that act. Then there being fault on the part of 
the tug, I have to ask whether that contributed to the accident. The 
result of the Eleanor casting off the rope was to alter the direction of 
the Wilcannia and to necessitate fresh action in the manag^^ment of 
the ship. Both from the probabilities as well as the assistance of the 
rules as to the burden of proof and presumption to which 1 have 
referred, I have come to the conclusion that the wrongful act of the 
Eleanor contributed to the casualty. In that view of the facts it 
follows that the defendant is liable. 

Judgment for pJaintiff. 
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In<the Supreme Court. — Griminal Sittings, 

REG. V. STEVENSON. 

Intercolonial Debts Act 1887 — Quitting the province with intent to defraud — 
Debtor — JudgmetU debt — Ambiguity — Construction — Title of Act, 

The priBoner was indicted on an information laid nnder sec. 11 of the Inter- 
colonial Debts Act 1887 for unlawfully quitting the proyinoe with intent to defraud 
one B. beingr indebted to B. in the sum of ^40. Objection was taken to the infor- 
mation on the ground that it did not allege a judgment debt by some Court o€ 
competent jurisdiction. 

Held, that the words of sec. 11 ** any debtor whatsoever'* were unambiguous, 
and although outside the scope and purpose of the Act as denoted by the title (An 
Act to facilitate the recovery of judgments) must be construed without reference to 
the title, and were therefore not limited in their application to the case of judgment 
debtors. 

The prisoner, Frank Stevenson, was indicted on an information 
charging him with quitting the province with intent to defraud one 
Frederick Basse, being indebted to the said Frederick Basse in the 
sum of £40. 

H. W. Farley for the 'prisoner — The information does not disclose 
any offence by reason of it not alleging that the debt due by the 
defendant to the creditor, Basse, is a judgment debt. Sec. 11 of the 
Intercolonial Debts Act 1887 concludes with the words "whether 
" on an unsatisfied judgment of a Local Court or otherwise." The 
use of these words by the Legislature shows the kind of debt they 
contemplated when framing the statute, viz. a judgment debt. 
Maxwell on Statutes (pp. 256-259) and Dwarris on Statutes show 
that the statute being penal and an alteration of the previous law 
must be construed most strictly, and in case there is any doubt about 
it the construction most beneficial to the subject must be adopted. 
If the Legislature have been clumsy or careless in the language they 
have made use of the defendant must get the benefit of it. The Act, 
according to its title, is an Act to facilitate the recovery of judgments, 
and the Court by looking at the title will get the cue as to the scope 
of the statute. I ask the Court to put a construction on the section 
favorable to the words of the clause as placed there by the Legisla- 
ture, and to say that only judgment debtors can be made the subject 
of a charge under it. 

BoTTCATJT, Acting C.J. — The clause is a most extraordinary one 
indeed, and ought to be construed as Mr. Varley has stated, and I 
should invite a jury to be perfectly clear before they found a 

8 
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Active J* ™*^ guilty under it. The words used, however, are *'any debtor 

1891 whatsoever." Sec. 11 is altogether without the title, and has 

no reference whatever to it. The Act is entitled "An Act to 

Bbg. 

Stbvbnson * facilitate the recovery of judgments against debtors who have 
*' removed into other Colonies, and to facilitate the enforcement 
" of judgments obtained in other Colonies." Now, it is clear 
that sec. 11 has nothing whatever to do with either part of the 
title. But the fact of its not coming within the title does not justify 
me in saying that the provision is to be swept out of the Act by this 
Court. The Legislature have made a mistake in the title, but that 
does not justify me in repealing any portion of the Act. Then Mr. 
Yarley properly enough says that 1 should construe the words by the 
title if there is any ambiguity, but there is no possible ambiguity in 
the word " debtor." The Chief Justice has ruled similarly, and I will 
not reserve a case on it. 

The prisoner withdrew the plea of not 
guilty cmd pleaded guilty. 



LAW REPORTS. 107 

In the Supreme Court. — Criminal Sittings, Actin/?j.*' 



REG. V. HANSON. 1891 

A'prU 14. 
Bigamy A Uegation of second marriage — Evidence of identity . 

On an indictment for bigamy it is enough to allegre and prove a second marriage 
with a person name unknown, or with a person passing by the name mentioned in the 
marriage certificate. When, however, a second marriage with a particular person 
known by a particular name is alleged in the information, the onus is on the Crown 
not only to prove a second marriage, but a second marriage with the particular person 
alleged in the information. 

The prisoner was charged with having, while lawfully married 
to Jane Salisbury Yeates, to whom he was wedded on July 13, 1850, 
contracted a second marriage with Mary Bowden Arbuckle on June 
6, 1888, at Port Adelaide, his former wife being then alive. 

At the trial a second marriage was proved. The District 
Registrar who performed the ceremony stated that the woman was 
described to him by Hanson as Mary Bowden Arbuckle, and was 
married under that name as shown in the marriage certificate, a 
certified copy of which was put in. 

81/mon, Q.C. (with him J. H, Sinclair), for the prisoner — I submit 
that there is no evidence to show conclusively that the individual 
Mr. Q-ray said he married to the prisoner was Mary Bowden 
Arbuckle, or that she had ever gone by that name. Evidence of 
identification is consequently lacking. This is essential in a 
prosecution for bigamy where the Crown has charged the prisoner 
with marrying a particular person known by a particular name. 
Beg. V. Drake (1 Lewin's C.C. 25.). 

The Grown Solicitor {J. M. Stuart) — There is, I submit, evidence 
to go to the jury. There is the evidence of the Registrar who 
married the parties, that the woman was described to him and signed 
her name as Mary Bowden Arbuckle. Further, by the Marriage Act 
1867, a certified copy of the marriage certificate is prima facie 
evidence. This is put in, and I submit is evidence both of the 
ceremony and the identity of the parties named therein, one of whom 
is Mary Bowden Arbuckle. 

BoxrcAXTT, Acting C.J. — The proceedings must be quashed, as in 
my opinion the case cited by Mr. Symon is a parallel one to the 
present case. The charge brought by the Crown has not been clearly 
proved, and it is no part of the duty of the Court to aid the prosecu- 
tion in such cases. Had the Crown said that the defendant had 
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married a woman name unknown, or one calling herself by the name 
mentioned in the marriage certificate, the case of the Crown would 
have been proved. The allegation is that the defendant married a 
Mary Bowden Arbuckle, and the Crown should have been ready to 
prove it. It is mentioned in the indictment that the person was 
Mary Bowden Arbuckle. There is no proof that the person with 
whom prisoner went through the second ceremony of marriage ever 
went by that name. The information must be quashed. 



Verdict not guilty by direction. 
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In the Supreme Court, — In Banco. 
PEARCE V. PEARCE and MONAGHAN. 

Matrimonial Causes Act 1867 — Practice — Substituted Service of 

Petition and Citation, 



FULL COURT 

BOUCAUT, 
ActinfT G.J., 

and 
BUNDEY, J. 



1891 
AprU 21. 



Where personal service cannot be effected of a petition or other application for 
any decree mentioned in clause 55 of the Matrimonial Causes Act 1867 some other 
mode of service (unless the Court sees fit to dispense with such service altogether) 
will be ordered by the Court or a Judge. 



This was a motion for dispensing with service of a petition for 
dissolution of marriage on the ground that personal service of same 
could not be effected . 

G. N. Hardy for petitioner — I ask for an order dispensing with ser- 
vice of the petition altogether. I refer your Honors to section 56 and 
rules and regulations 10, 11, 12, 13, and 16, which appear to me to 
necessitate either a dispensation of service of the petition altogether 
or a substitution of some other mode of service. His Honor J^lr. 
Justice Bundey has already directed service by advertisement of 
citation, and it has, I believe, been the practice to regard substituted 
service of citation as suflBcient service of both petition and cita- 
tion. I have brought this matter direct to the Full Court as I 
felt confident his Honor Mr. Justice Bundey would, had I brought 
it before him in Chambers, have referred the matter here as 
involving a change of practice. 

Order made for substituted service of petition 
by advertisement enlarging order of Mr, 
Justice Bundey for substituted service of 
citation by advertisement. 
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SMITH AND OTHERS v, SCAMMELL. 

Stamp Act 1886 — Incomplete deed — Liahility to stamp duty — Exemptions. 

The plaintiffe were by deed appointed the trnstees of a certain club. The deed 
purported to be made between the members of the clnb (described as the several 
persons hereto of the first part whose hands and seals are or shall be from time to 
time hereunto subscribed or affixed), and the plaintiffs of the second part. The d^ed 
contained a declaration of trust, and an undertaking by each member to indemnify 
the trustees to the amount of £20 against certain losses. The deed was dated and 
had been executed by certain members, including the defendant, before the passing 
of the Stamp Act 1886 ; other members had executed it subsequently to that Act 
becoming law. The d»-ed was not stamped, in an action on the covenant of 
indemnity. 

Held, that the deed had not been executed before the coming into operation of 
the Stamp Act 1886 within the meaning of section 16 of that Act. 1 hat it was 
chargeable with duty, and therefore inadmissible in evidence. 

This was an action on a covenant of indemnity. 

The plaintifFs. Sir E. T. Smith, George Gordon, and George Swan 
Fowler, as trustees of the Austral Club, formerly the South Australian 
Club, sued the defendant for £20 under a covenant of indemnity con- 
tained in a certain indenture dated April 7, 1879, being the deed of 
settlement and declaration of trust of the club, and which deed had 
been executed by the defendant before the Stamp Act of 1886 came 
into operation. The defendant denied the allegations in plaintiff's 
claim and pleaded certain special matter. 

Kingston, Q.C. {Attenhorough with him), for plaintiffs — We 
tender the deed of the club in evidence. It is not stamped, but it 
was executed before the Stamp Act was passed, and there is no 
evidence of any signature after the Stamp Act came into operation. 
It is dated 1879, and the Stamp Act was passed in 1886. 

Symon, Q.C. (Orundy with him), for defendant — We object 
that this deed is not admissible. A deed is not complete until it is 
completely executed. This is the trust deed of the club. Every 
member had to sign it. The question arises — is it stampable after the 
first man signed it since the Stamp Act? The revenue must be 
protected. 

Kingston, Q.C. — We are suing upon an instrument which was 
complete years before the Stamp Act was passed, and section 16 
settles the point. 
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BoucAUT, Acting C.J. — It is a nice question. Does section 16 
exempt a deed executed before the Act by some only of the parties 
to the deed ? 1 find that this deed was not completely executed before 
the Act, and is chargeable with duty under the Act unless it comes 
within some exemption. A deed executed before the Act existed 
would be complete if no person signed it after the Act became law. 
Having been signed since, it becomes liable to duty. It is evidently 
the duty of the Court in England to see that every instrument is 
properly stamped, and I consider the duty is laid upon me here. The 
Act throws on me the duty of enquiring. Sections 17 and 18 dispose 

of the question. 

Nonsuit, 
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ROBERTSON and OTHERS v. RAMSAY and OTHERS. 

Settlement — Restrictive covenant — Parties to — Voluntary benefit — 

WiU — Construction. 

B. on his second marriage settled certain property upon his intended wife for life, 
with remainder to the children of the intended marriage who shonld attain the age 
of twenty-one years or marry. The settlement contained a power of revocation, also 
a covenant by the settlor that in the event of there being a child or children of the 
intended marriage he would beqneath all the real and personal estate of which he 
died seized beneficially to snch children, also to the other children of the settlor in 
eqnal shares ; but in estimating the shares the previous trusts were to be brought 
into hotchpot, it being the settlor's intention that all shonld share alike. With that 
view the trust funds were to be considered part of the personal estate. The settlor 
at the time of his second marriage had four children by his former marriage. B. 
died leaving his widow and two infant children of the second marriage, and having 
executed his last will whereby (after giving certain legacies) he made certain bequests 
in favor of the children of his former marriage, but none in favor of the children of 
the second marriage. He also devised certain real estate to his last surviving son 
or daughter. Before his death the testator assigned two life policies to his wife to 
cover depreciation in the value of the property comprised in the settlement. 

Held—\, That the settlement was made for the benefit of the wife and children 
of the second marriage, and that as to the benefit of the covenant with the trustees 
restricting the settlor's powers of testamentary disposition, the children of the first 
marriage were mere volunteers. 

2. That the provisions of the will as they affected the children of the second 
marriage were in derogation of the covenant contained in the settlement, and ultra 
v^ires though good as to the children of the first marriage, and that the former were 
accordingly entitled to one sixth share each of thi3 entire estate after payment of 
debts, funeral and testamentary expenses ; also that the legacies should be paid out 
of that portion of the estate bequeathed to the children of the first marriage. 

3. That the devise of a part of the testator's real estate to his last lurviving 
son or daughter was inoperative, and such estate must be sold and dealt with as 
part of the general estate free from the limitations mentioned in the will. 

4. That the testator's life policies were the absolute property of the widow. 

This was a claim in connection with the estate of the late the Hon. 
J. G. Ramsay. 

J.' Henderson for the plaintiffs, namely J. Robertson, J. Hen- 
derson, G. H. Ramsay and J. H. Ramsay by their next friend 
J. Horwood. 

Von Doussa for the defendants J. S. Ramsay, F. C. Smith, 
R. G. Ramsay, J. W. Ramsay, and A. D. Scott. 

Sir John Downer, Q.C.,ior B. E. Ramsay (widow of the deceased). 

Nicholson for J. A. Scott, J. R. Scott, M. E. Scott and 
P. M. Scott (infant children of the defendants), J. A. Scott and 
A. D. Scott (wife of J. A. Scott) by J. R. Thomson (their next friend), 
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R. R. Colquhoun, J. W. Colquhoun, C. McFarlane (formerly C. ^^Jg^JJ; 
Colquhoun) and C. McLeod. ig9i 



Symon, Q.Cy for John Ramsay. bobbubon akd 

Others 

It appeared from the plaintiffs' claim that by a settlement dated j^^^gj^ ^^^ 
December 6, 1883, made immediately before the marriage of the late Othbes. 
Hon. J. G. Ramsay and the defendant B. E. Ramsay certain mortgages 
of real estate in South Australia belonging to the former were settled 
upon trust upon the latter for life, with remainder to the children of 
the intended marriage who should attain twenty-one years or marry. 
The settlement also contained a covenant by J. G. Ramsay with the 
trustees of the settlement to the effect that in case of there being a 
child or children he would bequeath all the real and personal estate of 
which he died seized beneficially to the children of the intended 
marriage, also to the other children of the settlor in equal shares, but 
in estimating the shares the previous trusts were to be considered and 
brought into hotchpot, it being his intent that all should share alike. 
With that view the trust funds were considered part of the personal 
estate. There were two children of the marriage, surviving, namely 
G. H. Ramsay, aged four years, and J. H. Ramsay, not yet one year old. 
The settlor, before his marriage with B. E. Horwood, had four children 
by his former marriage, all living and above twenty-one years of age, 
namely the defendants R. G. Ramsay, J. W. Ramsay, J. S. Ramsay and 
A. D. Scott. The plaintiffs J. Robertson and J. Henderson were 
trustees of the settlement. The value of the property subject to 
the settlement was estimated to be about £4,000. J. G. Ramsay died 
on January 18, 1890, after having executed his last will dated September 
21, 1885, whereby he appointed the defendants B. E. Ramsay, W. 
Ramsay, F. C. Smith and J. S. Ramsay executors thereof and trustees of 
his estate. Probate was granted to F. C. Smith and J. S. Ramsay. The 
real and personal estate of the testator was estimated at £33,000. By 
the will testator made certain bequests to the defendants, But made no 
specific bequests in favor of the plaintiffs G. H. Ramsay and 
J. H. Ramsay. The plaintiffs alleged that by virtue of the settlement 
they were entitled to have set apart a third of all the real and personal 
estate, and that subject to B. E. Ramsay's life interest in the settled funds 
one moiety of such one-third share should pass beneficially to G. H. Ram- 
say and the other moiety to J. H. Ramsay ; that under the will the 
share passing beneficially to G. H. Ramsay and J. H. Ramsay would 
be less than a third share, and that the effect of the provisions of the 
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Actin^o J* ^^^^ would be to postpone payment of the plaintiffs' share beyond 

jggj the period contemplated by the settlement ; that the defendants J. S. 

Ramsay and F. C. Smith were trustees for the plaintiffs of such one-third 

BOBRBTSON AND "^ ^ 

Others share. Plaintiffs claimed — 1. Declaration that the testator was bound 
bamsat ahd ^ bequeath all the personal estate of which he should die possessed in 
accordance with the terms of the settlement. 2. Declaration that 
plaintiffs are entitled to have set apart one-third share subject to the 
life interest of B. E. Ramsay in the settled fund, one moiety of such 
third to pass beneficially to G. H. Ramsay on his attaining the age of 
twenty-one years, and the other moiety to J. H. Ramsay on her 
attaining the age of twenty-one years or marrying. 

The defendant John Ramsay submitted to whatever order 
might be made upon the hearing of the action. Defendant 
B. E. Ramsay admitted the facts as stated in the plaintiffs' 
claim, and also submitted that plaintiffs G. H. Ramsay and J. H. 
Ramsay were each entitled to receive one-sixth of the estate 'which 
under the settlement mentioned in the claim ought to have been 
bequeathed to them without any deduction on account of the bequests 
mentioned in the claim, and that such bequests should be paid out of 
the rest of the estate. Defendants J. S. Ramsay, F. C. Smith, R. G. 
Ramsay, and J. W. Ramsay stated that the property, subject to the 
settlement mentioned in the plaintiffs' claim, was of the value of 
£6,013 15s., and not £4,000 as estimated in the plaintiffs' claim. 
They admitted plaintiffs' contention, but stated that they would submit 
to any order which to the Court might seem meet. Defendants further 
stated that two polices of assurance on the life of the settlor for 
£1,000 each were assigned to B. E. Ramsay by J. G. Ramsay to cover 
depreciation in value that had arisen in the securities comprised in 
the settled fund at the date of the assignment, and that the amount 
paid to B. E. Ramsay under such policies was subject to the trusts of 
the settled fund. Defendant Ada D. Scott, besides repeating the 
statements of J. S. Ramsay, F. C. Smith, R. G. Ramsay, and J. W. 
Ramsay counter-claimed — 

1. That it might be declared that under the true construction of 
the covenant by the settlor she is entitled absolutely to an 
equal share with every other child of the deceased in the real 
and personal estate, and that the limitation of her share to a 
life interest for her with remainder to her children as in the 
said will was inoperative and void. 
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2. That it might be declared what share the defendant took there- j^^^rC J* 
under, and to have such other relief as the nature of the case jggj 



^ ^ bobbrtsov ahd 

Othbbs 

Defendants J. A. Scott, J. R. Scott, M. E. Scott, M. Scott, R. R. «. 

Baxbat and 

Colquhoun, J. W. Colquhoun, J. S. Colquhoun, C. McFarlane, and C. Othbb«. 
McLeod denied the allegations of the plaintiffs, and would not admit 
their statement as to the value of the property subject to the settle- 
ment. 

Von Dovssa — The children by the first marriage are within the 
consideration of the marriage settlement or contract, and they 
equally with the plaintiffs' children of the second marriage can 
as against any legatee or devisee of the will insist on a distribu- . 
tion of the whole of the real and personal estate after the usual 
expenses have been defrayed. The rule of law is that the Courts 
will not enforce a marriage settlement in favor of volunteers on the 
ground that they are not within the consideration. But when the 
persons who are within the consideration of marriage take only on 
terms which admit to a participation with them others who would not 
otherwise be within the consideration, then the consideration extends to 
and comprehends them. Machie v. Herhertson (9 App. Cas. 303). The 
clause of revocation contained in the settlement has not been exercised, 
and the provisions of that clause must be strictly complied with. 
The will itself, although it may express a contrary intention to that 
contained in the settlement if full effect be given to the settlement, 
cannot operate as such revocation. The only way in which any of the 
terms of the settlement would be revoked would be by deed executed 
by both the husband and wife, with the consent of the trustees. The 
devise of Eden Park, the testator's dwelling, and certain sections in 
Macclesfield to his last surviving son or daughter is void as being 
contrary to the covenant by which he bequeathed all his real and 
personal estate after the usual payments among all his children by 
both marriages. The -testator transferred and assigned the two 
policies of assurance upon his life for £1,000 each to the defendant 
Bertha E. Ramsay to cover the depreciation in the value of the 
property and securities comprising the settled fund. So far as such 
sums are required to bring the value of the settled properties to the 
original value of the fund, namely £6,013, the policies belong to the 
settled fund, and are subject to the trusts of the settlement. As to 
the defendant A. D. Scott she is entitled to an equal share with the 
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AcSn '^c^j' ^^^^^ children of the testator of the whole of the real and personal 

^^^ estate after payment of the usual charges unfettered by any conditions, 

and the limitation of the share to an estate for her life with the 

BOBKBTSOV AVP 

^^"■^ remainder to her children is inoperative. 

Otukbb. Sir John Downer, Q.G. — The question is whether the legacies 

are to be paid at all, and if so out of what fund. Is the 
covenant in the settlement purely voluntary as to the children of the 
first marriage? If not, the settlor has incapacitated himself from 
making a will and leaving a single legacy except to his children. Very 
strong words will be required to show that a man intended so to 
incapacitate himself; assuming that the words used are the strongest that 
could be used, what binding effect have they ? As between the settlor 
and the children of the second marriage the obligation is effective, as 
those children are purchasers. All others are mere volunteers. Courts 
of Equity will not interfere in favor of volunteers, and executory 
trusts will not be enforced. Mrs. Ramsay and her children can 
enforce the contract so far as they have any beneficial interest in it. It 
is no concern of the trustees to go further, and it is unreasonable 
to suppose that Mr. Ramsay intended to tie his hands any further. 
The parties to the contract could not know how many children there 
would be, and so they had to resort to what they thouglit a convenient 
mode of providing them with a fair share of the settlor's general estate, 
but the children of the first marriage cannot insist on the covenant 
being carried any further. Wilding v. Eichnrda (1 Colyer 655), Paul 
V. Paul (20 Ch.D. 744), 2 Dart (1013 and 1014), Gale v. Gale (6 Ch.D. 
152), Ee Cameron 8f Wells (36 W.R. 5), Gilchrist v. Herbert (20 
W.R. 350). 

Symon, Q. C. — The key to the whole case is to be found in the first 
part of the covenant. The children by the first wife would have had 
nothing if there had not been children by the second. The first 
children have nothing to enforce ; there is no covenant in their 
favor. Mr. Von Doussa has to establish that it was the intention 
of the testator to divide two-thirds of his property equally among 
the children of the first wife, and that the testator has expressed that 
intention. I contend that the testator neither had such an 
intention nor did he express it. The covenant therefore is severable. 
As against the shares of the children by the second marriage it is 
not right to deduct legacies, })ut it is right to deduct the legacies from 
the shares of the children by the first marriage. 
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BoucAUT, Acting C.J. — This is a very difficult case. It is one of j^^J-^i^c J* 
those cases which the longer it is postponed the longer it will take to jgg^ 

decide. I will therefore give judgment at once. There is a conflict noj^,j„o^ ^j,^ 
between the settlement and the will. By the settlement all the pro- Otmbs 
perty was to be divided among the children. Under the will certain ^^omRB^^ 
legacies are first given. If by the covenant in the settlement the 
testator tied himself he could not give any legacies. The question 
therefore is — What is the efiect of the covenant, who can enforce it, 
and for whose benefit ? Is it a covenant that he would not make a 
will ? It was a covenant that he would not alter the status of the 
children of the second marriage, but that did not bind him as to the 
children of the first marriage. The settlement was clearly made in 
favor of the second wife and her children. I am influenced in favor of 
that view by reference to the power of revocation contained in the 
settlement. No revocation could take place without Mrs. Ramsay's 
consent, and she would not be likely to consent to an act which would 
tend to injure her own children. It was all for the benefit of thh 
children by the second marriage, and that they should not be worse off* 
than the issue of the first marriage. That is the efiect of the cove- 
nant as interpreted in the light of the power of revocation and of the 
whole deed. Now the will is in derogation of that covenant so far as 
concerns the infant plaintiffs, who are the children of the second 
marriage, and so far as those infants are concerned the will is ultra 
vire/t. Now the question is — Are the children of the first marriage in 
the same position ? If we look to the words of the covenant they are 
large enough. I hold that the children of the first marriage are 
volunteers. But then it has been decided by a long list of cases 
cited that mere volunteers have no locus standi when they seek to 
enforce an executory contract. Mr. Von Doussa has mentioned the 
case of Mackie v. Herbertson (sup.) Although at first I regarded that 
as a strong case, yet on reading it in the light of the cases cited by 
Sit John Downer it is clear that that case does not govern the present 
one. That case followed the decision of Lord Hardwicke, in which 
the question arose as to whether the children of a widow who had 
made a settlement were volunteers. And there are strong reasons in 
favor of a widow's children not being so regarded, but where a widower 
makes a settlement the case is different. Now, is there anything in 
the covenant to entitle the first children to complain of the will ? I do 
not think so. The will is good except as to the children by the second 
wife. I had a doubt at first as to whether I could separate the children of 
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Actin^'^C^j' *^® *^^ marriages, but the case of Wilding v. Richards (sup,), although 

1891 ^^^ * strojig case, helps to remove the doubt I entertained, and to 

show the principle on which the Courts will act. Lookins: afi^ain at the 

Otubrs words of the covenant I find that there are no affirmative words in favor 

^ Othww!''" of the children by the first marriage. In my mind there is no doubt that 
the settlement was made in favor of the children of the second marriage 
and not of the first. I make the following declarations : — That the 
legacies are to be paid and discharged out of the share of the testator's 
residuary estate bequeathed to the children of the testator's first 
marriage, namely R. G. Ramsay, J. W. Ramsay, J. S. Ramsay, and 
Mrs. Scott, and that the children of the second marriage, namely the 
infant plaintifis, shall take one-third of the entire estate equally 
between them after the payment of funeral and testamentary expenses, 
debts, and liabilities free from such legacies. 2. That the property 
referred to in paragraph 10, namely the Eden Park property, must be 
treated as part of the general estate, and sold and dealt with free from 
the limitations mentioned in the will. 3. That the life policies are the 
absolute property of the widow. 4. That Mrs. Scott shall take under 
the will. Costs of all parties as between solicitor and client to come 
out of the general estate, minutes to be spoken to if necessary with 
liberty to apply. 
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In the Supreme Court.-^In Banco, ^^^^^ ^^^^'^ 

BOUCAUT, 
Acting C.J . 

In the Matter of JAMES BAILIE ARCHER. bundey.j. 



Settled Estates Act 1880 — Petition for sale of settled estate — Notice to persons ihqi 

l)eneficiaUy interested —Dispensation with notice. May 26. 

A. tho testator died leaving a will whereby he gtkve, devised, and bequeathed all 
his real and personal estate to £. A. his wife during her life, and after her d^ceAse 
to snoh person or persons and generally in such manner as she should by will appoint, 
and in default of such appointment or so far as the same if iuoompiete should not 
extend one moiety of the said real and personal estate to the next of kin of the 
testator and the other moiety to the next of kin of the said E. A. share and share 
alike. 

The real estate of the testator though of considerable value returned only a very 
small income. 

E. A. duly exercised the power of appointment by will. As to some of the next 
of kin it was not known whether they were living or dead, and the known survivors 
were residing some in Europe, some in America, and some in Great Britain and 
Ireland. 

On a petition under the Settled Estates Act 1880 fo.r an order for sale of the 
real estate of the said testator and to dispense with notice to the next of kin, 

He7^, that the circumstances of the case rendered it a proper one for the exercise 
of the discretionary power of the Court to dispense with notice to the next of kin 
under tlie provisions of the Settled Estates Act 1880. 

Petition of Elizabeth Archer under the Settled Estates Act 
1880. 

The petition sets out, inter alia — 

1. That your petitioner is the widow of James Bailie Archer. 

2. That the said James Bailie Archer duly made and executed his 
last will and testament dated the 16th day of May 1870, 
whereby he devised and bequeathed all the real and personal 
estate to which he should be entitled at the time of his decease 
unto your said petitioner during her life and from and 
immediately after his decease to such persons for such estate 
or estates and in such shares and proportions and generally in 
such manner as your said petitioner whether covert or sole 
should by her last will and testament or any codicil thereto 
appoint. And in default of any such appointment and a$ far 
as any such appointment if incomplete should not extend and 
subject thereto the said testator James Bailie Archer gave 
devised and bequeathed one individual moiety or half part of 
his real and personal estate unto such persons who at his 
decease should be of his blood and of kin to him the said 
testator and who under the statutes for the distribution of the 
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personal effects of intestates would be entitled to his personal 
estate such persons if more than one to take in equal 
proportions share and share alike. And as to the other 
undivided moiety or half part thereof the said testator gave 
devised and bequeathed the same unto such person or persons 
who at the decease of his said wife should be of her blood and 
of kin to her and who under the statutes for the distribution 
of intestate's effects would be entitled to her personal estate 
if she were dead a spinster and intestate such persons if more 
than one to take in equal proportions share and share alike. 

3. The said James Bailie Archer died on the 28th day of 
January 1877 at his residence now known as No. 75 Shooter's 
Hill Road in the county of Kent in England. And on the 8tb 
day of March 1877 the said will was proved by your petitioner 
in the Principal Registry of the Probate Division of the High 
Court of Justice. And on the 2nd day of April 1878 letters 
of administration of all and singular the personal estate and 
effects of the said deceased within the province of South 
Australia were granted by the Supreme Court of the said 
province to John Henry Kaines of Currie Street Adelaide 
in the said province wine merchant the lawfully appointed 
attorney of your petitioner. 

[Here follow the names of the next of kin of the said 
testator and the petitioner residing one in Poland, others in 
England, Ireland and various parts of the United States of 
America.] 

7. That the said testator the said James Bailie Archer died 
seized of all that piece of land being part and parcel of all 
\ that one acre section of town land No. 110 situate on the 
north side of Currie Street in Adelaide aforesaid. 



9. Tour petitioner has been in receipt of the income arising from 
the beforementioned properties since the death of the said 
testator the said James Bailie Archer. 

10. The value of the land in the vicinity of the said hereditaments 
so devised as aforesaid has considerably increased of late 
years and the said land in Currie Street is now of the value 
of £21,000 to £22,000. 



LAW REPORTS. 121 

13. Your petitioner has duly made a will and exercised her ^ull couet 

powers of appointment in respect of the whole of the property 15^ 

of the said testator. ^^ *'^ ^^^^ <>/ 

J. B. Archsb. 



Tour petitioner therefore humbly prays as follows : — 

1. That the said piece or parcel of land and hereditaments situate 

in Currie Street Adelaide may be sold under the direction of 
this Honorable Court 

2. That this Honorable Court will by order dispense with notice to 

the said several persons in this petition mentioned as being 
next of kin to the said James Bailie Archer. 
Sir John Downer, Q.G, (with him H. E, Downer) for the petitioner. 
BoucATJT, Acting C.J. — The Court, considering the circumstances boucaut, 
and the fact that the people interested are scattered all over the '^®**°»^''- 
world, will dispense with notice and authorise the sale — the proceeds 
to be invested subject to and until further order of this Court. 
Liberty is given to bring in a scheme to the Master with a view to 
protect the appointees under the power of appointment. 

BuNDEY, J. — I concur and do not object to the liberty being given bundey j. 
to bring in the scheme, but I reserve my right to qiiestion it when it 
comes up before the Court. 

Order accordingly. 
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In the Supreme Coiirt. — In Banco. 



CORBIN V, BRIDGWATER. 



1891 
June 16, 30. 



Medical Acts-^ Ordinance No, 17 o/lSS4^The Medical Act lS80—The Medical 
Act Amendment Act 1889 — Legally quaUfied medical practitioner — FaUse 
pretences — Statutory offence— Consti'uction of statute — Onus of proof. 



Section 3 of The Medical Act Amendment Act 1889 enacts that " any person who 
shall falsely pretend to be a legally qualified medical practitioner, or who shall use 
any spurious diploma, or falsely pretend to have or use any diploma as physician, 
doctor of medicine, licentiate of medicine or surgery, bachelor of medicine, or any 
other name or title other than that to which such person is actually entitled or other 
than that which shall have been bona fide granted to him, shall on conviction for 
every such offence forfeit and pay a sum not exceeding j850: Provided that any 
person who has heretofore practised medicine or surgery continuously in South 
Australia for a term of fivu years shall not be liable to any penalties under this 
section by reason only of his using or continuing to use the title of doctor. 

By Ordinance No. 17 of 1844 and the Medical Act 1880 the term legally 
qualified medical practitioner is defined to mean in South Australia a person who 
shall have proved to the satisfaction of the Medical Board that he is possessed of 
certain qualifications and shall have received from the said Board a certificate. 

Heldy that merely advertising as or assuming the title of "doctor" was not 
falsely pretending to be a legally qualified medical practitioner within the meaning 
of section 3 of The Medical Act Amendment Act of 1889. 

Per BoucAUT, Acting O.J. — The proviso to section 3 of The Medical Act 
Amendment Act 1889 is intended to limit, not to enlarge, the operation of that 
section. 

Per BuNDBT, J. — Any duly qualified medical man may lawfully advertise and 
practise as a medical practitioner in South Australia without being registered* The 
onus of proof that any person has been guilty of any of the offences enumerated in 
sec. 3 of The Medical Act Amendment Act 1889 is on the informant. 



Special case from the Adelaide Police Court, stated by the learned 
Police Magistrate as follows : — 

This is an information under The Medical Act Amendment Act 
1889, section 3, charging the said defendant that he did on the 26th 
day of November, 1890, falsely pretend to be a legally qualified 
medical practitioner. 

It was proved on behalf of the informant — 

1. That the defendant had caused to be printed and published in 

the Begister and Advertiser newspapers the respective adver- 
tisements referred to in the evidence before me. 

2. That the defendant introduced himself to one Bloch, a clerk in 

the Advertiser office, as Dr. Bridgwater. 

3. That the defendant had not proved to the satisfaction of tho 

majority of the Medical Board that he is possessed of any 
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one of the qualifications mentioned in the schedule of Act ^ull court 

193 of 1880. 1^1 

4s. That the defendant had never received a certificate from the cobbin 
said Medical Board that he is a legally qualified medical Beidgwatrb. 
practitioner. 

5. That the defendant has never been registered by the Board as 

a legally qualified medical practitioner in this province. 
It was contended on behalf of the defendant — 

6. That the evidence tendered on behalf of the informant did not 

prove any ofEence within the meaning of the Act 471 of 
1889 or of any other Act of the province of South Australia. 

7. I convicted the defendant and fined him £25, subject to the 

question of law for the opinion of the Supreme Court 
whether the evidence given on the hearing of the said 
information proves the offence within the meaning of the 
said Act. 

8. Upon the hearing of the said information the evidence accom- 

panying this case, which with the said information is to be 

treated as part hereof, was taken. 
The question for the opinion of the Supreme Court is, Whether 
the said evidence proves the offence within the meaning of the Act ? 
The following is a copy of the advertisement referred to : — 

ANT MAN who is weak, nervous, debilitated, who in his folly 
and ignorance has trifled away his vigor and body, mind 
and manhood, cansin; exhausting drains upon the fountains of 
life, headache, backache, dreadful dreams, defective memory, 
bashfulness in society, and all effects leading to early decay, 
and perhaps consumption or insanity, should consult at once 
the distinguished specialist, 

DR. T. BBlDOtWATER, 

who has made Nerv )U8 Debility, Chronic Complaints, and all ' 

diseases of the Genito-Urinary Organs a special study. 

It makes no difference what you have taken or who has failed 
to cure you, I cure my patients quickly and permanently. Con- 
sultation Free. 

The Australasian Medical iNSTituTE, 

Corner of King William and Hindley Streets. 

Hours— 10 to 5 and 8 to 9 daily, Wednesday 10 to 12 only. 

Kingston, Q.C., and W. V, Smith for the defendant — We con- 
tend that defendant by calling himself Dr. Bridgwater did not 
pretend to be a legally qualified medical practitioner registered under 
the Act. It was never intended by the Legislature that every 
mediqal man in the colony should be registered, although it was 
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FULL couET intended to confer certain privileges on anyone who was registered. 

?:^1 According to the Imperial statute (21 & 22 Vic. ch. 90) a man who 

CoBBis is not registered cannot recover his fees, and anyone pretending to 
Bbidqwatbr. be registered or to be in any way recognised by law as a practitioner 
is liable to a fine. In South Australia the principal Act was passed 
in 1844, the succeeding statutes being simply amending Acts, and in 
order to ascertain what is meant by the words 'legally qualified 
" medical practitioners " it is necessary to go back to Ordinance No. 17 
of 1844, which has but a limited application. It is " an Ordinance to 
" define the Qualifications of Medical Practitioners in this Province for 
" certain purposes,'* and bears on a previous Ordinance, No. 10 of 1844. 
A legally qualified medical practitioner is a person competent to give 
lunacy certificates and to receive certain payment at inquests, and 
the meaning has never been extended beyond stating that he can 
give certificates as to cause of death. If he is not registered he is 
not a legally qualified medical practitioner, but the defendant has not 
pretended that he was registered. 

8ymon^ Q,C, — If I am unsuccessful in my argument I hope 
that the Colonial Legislature will follow the Imperial legislation, the 
object of which is to prevent quacks from practising upon the 
credulity of the public. A man may call himself " doctor " and yet 
not profess to be a medical practitioner. The most renowned 
specialist for the cure of diseases and the most infamous quack are 
equally liable to prosecution if not registered. If the defendant had 
stated in his advertisement that he was not a legally qualified medical 
practitioner there would have been no offence. From an advertisement 
such as that of defendant all save the very intelligent of the community 
would come to the conclusion that he is a legally qualified medical 
practitioner. In trade marks cases the Courts decide the question by 
determining whether the imitation is such as to deceive the illiterate 
and ignorant. This is a more important case than a trades mark case, 
and a fortiori the same means of arriving at a decision should be 
taken. I ask the Court to look at the meaning and effect of the 
enactment, and to advance the remedy that the Legislature has given. 
There is nothing whatever to prevent any physician from coming to 
the colony and practising as long as he disclaims the prima facte 
pretence that he is a legally qualified medical practitioner. It all 
comes back to the question — Is there any evidence to warrant the 
lower Court in coming to the conclusion that appellant falsely 
^represented himself to be a legally qualified medical practitioner ? I 
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contend that this appellant has put " doctor " before his name, and ^^^^ couet 

thus according to the Act of 1880 pretended to have a diploma and 1??1 

to be a legally-qualified medical practitioner. The use of the title cobbih 
" doctor '* is prima fade evidence of the pretending, and the falsity of Bmdowatbr. 
the pretence is shown by the production of the register, on which the 
appellant's name is not entered, and which proves that he has not a 
certificate. Pharmaceutical Society v. London and Provincial Supply 
Association (49 L.J. N.8. Q.B. 736, 5 App. Ca. 857), Eastvoood ▼. 
MilUr (L.R. 9 Q.B. 440). , 

Kingston^ Q,C.f in reply — Under the Act of 1889 four offences 
are enumerated, namely, the falsely pretending to be a legally 
qualified medical practitioner, using a spurious diploma, falsely 
pretending to have a diploma as a physician or any other name or 
title to which he is not actually entitled, or other than that which 
has been bona fide granted him, and using a diploma as a physician or 
a name or title other than that to which he is actually entitled, or 
other than that which has been bona fide granted to him. Falsely 
using is not included in falsely pretending. It cannot be said that 
the excusing proviso in the Act relating to persons who had used the 
title for five years lays a man like defendant open to a conviction for 
falsely pretending. The proviso to section 3 of The Medical Act 
Amendment Act 1889 is as follows : — '' Provided that any person who 
" has heretofore practised medicine or surgery continuously in South 
" Australia for a term of five years shall not be liable to any ponal- 
'' ties under this section by reason only of his using, or continuing to 
" use, the title of doctor." That proviso only applies to one specific 
case, namely, that of persons who had used the title " doctor " for a 
certain term. The proviso has no reference whatever to false pre- 
tences, either to exempt any one from or to make any one liable for 

that offence. ^ - ,, 

Cur: adv: vult, 

BoircAUT, Acting C.J. — This is a case reserved by the learned Junedo 
Special Magistrate who presided in the Adelaide Police Court, and ^^.V^'^J'J 
who convicted the defendant on an information which charged that 
he did at Adelaide falsely pretend to be a legally qualified medical 
practitioner. The evidence proves that the defendant by adver- 
tisement and otherwise announced himself as a doctor practis;Lng 
medicine, and that he is not a legally qualified medical practitioner 
within the meaning of the Acts which have established that definition. 
There is no evidence of any statement or pretence by the defendant 
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PULL couET that he is a legally qualified medical practitioner other than wtiat 

— l^J may be inferred from his advertising himself as a practising doctor 

Ck>RBM and calling himself "doctor," and I understand that the learned 
Bbxogwatsv. Special Magistrate expressed his opinion that this was not proof 
AcSng^cx sufficient to warrant a conviction, and that he only made the con- 
viction because he believed that the point raised was so important 
that it ought to be decided by the Supreme Court, for which purpose 
he reserved the case, which is in form whether the evidence is 
sufficient to warrant the conviction. Section No. 3 of The Medical 
Act Amendment Act 1889, under which the information is laid, is in 
these words : — " Any person who shall falsely pretend to be a legally 
" qualified medical practitioner, or who shall use any spurious diploma, 
" or falsely pretend to have or use any diploma as physician, doctor 
"of medicine, licentiate of medicine or surgery, bachelor of medicine, 
" or any other name or title other than that to which such person is 
"actually entitled, or other than that which shall have been bona fide 
" granted to him, shall on conviction for every such offence forfeit 
" and pay a sum not exceeding £50 : Provided that any person who 
"has heretofore practised medicine or surgery continuously in 
"South Australia for a term of five vears shall not be liable to 
" any penalties under this section by reason only of his using, or 
"continuing to use, the title of doctor." The Medical Act 1880 
has no bearing on the matter in dispute. The case now before 
us has really to be decided by the meaning to be given to the proviso 
in section 3 of the Act of 1889. The words in the proviso " shall not 
" be liable to any penalties " are large enough to refer to all the 
offences in the section. The words " by reason only of his using the 
" title of doctor " give some support to the contention that the 
proviso is intended to operate only in respect of the offence otherwise 
committed by the improper use of the word doctor. The question for 
decision is whether the more extended or a more limited meaning is 
the correct one. I cannot conceive it to be possible that the framers 
of The Medical Act Amendment Act 1889 had it in their minds to make 
in an indirect manner such an important and crucial alteration of 
the law of this country as is contended for by the informant, by 
turning a proviso primarily meant to limit, into a proviso to be con- 
strued to enlarge. The language of the proviso is satisfied by following 
its express words and by giving protection to a man who has improperly 
used the word doctor for five years without any right to use it. 1 
therefore think that the opinion expressed by the learned Special 
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Magistrate is the correct opinion, and that the conviction that he has ^^^^ couet 

made with the view of more conveniently obtaining the decision ^^ 

of this Court must be quashed, and that the question he has put Coebut 
must be answered in the negative. bbidqwatbb. 

Bfndet, J. — Jam of opinion— 1. That there are three separate bundey, j. 
offences described in the clause under which the charge is laid. 2. 
That one of those three offences is falsely pretending to be a legally- 
qualified medical practitioner — this is the charge made against the 
appellant. 3. That the term "legally-qualified medical practitioner " 
is defined to mean in South Australia one who has obtained a 
certificate of the Medical Board of the province, and is on the 
register such board is bound to keep. 4. That merely advertising as 
or assuming the title of " doctor" is not of itself any evidence upon 
which the appellant can be convicted of having falsely pretended to 
be " a legally-qualified medical practitioner '* of this colony. 5. That 
any duly qualified medical man can advertise and practise as a 
medical practitioner in South Australia without being passed by the 
Medical Board of this colony, but that if it be proved that he assumed 
to hold qualifications he did not possess, or if he use spurious 
diplomas, or if he adopt or use the title of " doctor " or any other 
title to which he is not entitled, or that has not been bona fide 
conferred upon him, he is amenable to the penal provisions of The 
Medical Act Amendment Act 1889. 6. As the law at present stands, 
the affirmative proof is cast upon the person prosecuting — that is to 
Bay, proof of any of these false assumptions lies with those who 
prefer the charge. And if it be desired to throw the onus on alleged 
irregular practitioners, quacks, or adventurers of showing they 
possess the qualifications which they might assume to possess, by 
adopting the title of and practising as a '* doctor," a further amend- 
ment of The Medical Act Amendment Act 1889 is necessary. For 
these reasons I am forced to the conclusion that the conviction 
cannot be sustained. 

Conviction qumhed^ without costs. 
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^^ In the Supreme Court. — In Banco. 

BOUCAUT, , 

Aoting C.J. 

BDNDEY. J. O'BRIEN AND ANOTHER v. THE AUSTRALASIAN TEMPER- 

ANCE AND GENERAL MUTUAL LIFE ASSURANCE 
SOCIETY LIMITED. 



1881 
JwM 23. 



Interim injunction — Irregularity — Suppression of facts on the application. 

The defendantg beings mortgagees of certain land and threatening to sell snch land, 
the plaintiffs bronght an action to declare the said mortgage void, alleging the 
mortgage to be forged, and obtained an interim order restraining the defendants from 
proceeding to sell nntil the hearing. The plaintiffs in applying for the interim order 
omitted to state the fact that correspondence with reference to the subject matter 
of the dispute had passed between the parties during the preceding nine months. 

Held, that snch omission was not of a nature to mislead the Judge granting the 
order, and therefore not a ground for discharging the order. That as to the objec- 
tion that the order went to the hearing and not to a fixed date the Court would in 
future use its discretion as to the form of the order in that respect 

Per BoucAUT, Acting C.J.—The mere fact that no undertaking for damages was 
given would not alone be a ground for discharging the order, defendant not being 
damnified by the delay. 

Motion to discharge an interim order. 

The plaintiffs in their claim asked for a declaration that a certain 
certificate of title and a mortgage of the land comprised therein were 
void and of no effect. The claim alleged that the certificate of title 
was issued upon a forged application to bring land under the pro- 
visions of the Real Property Act, signed by Terence O'Brien the 
younger, but purporting to be signed by Terence O'Brien the elder; 
that the mortgage was also signed by Terence O'Brien the younger, 
but purporting to be signed by Terence O'Brien the elder. Terence 
the elder was dead at the time the application was made, and 
Terence the younger had since died. The principal and interest due 
under the mortgage were in arrear, and defendants had advertised 
the property for sale. On filing the claim the plaintiffs applied for 
and obtained ex parte an interim order restraining the defendants from 
selling until the hearing. 

Sheridan, /. B., and Anderson, J, jS., for defendants, now moved 
that the interim order be discharged witb costs on the grounds 
following, viz. irregularity on the face of the order, suppression and 
concealment of material facts and documents, misstatement of facts, 
delay in applying on the part of the plaintiffs. 

The order is bad on the face of it, as it restrains the defendants 
from selling until the hearing instead of to a short date certain. 
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toanieVs Chancery Practice (6th ed. 1611), Kruse v. Light and Another full court 

(12 S.A.L.R. 13). An undertaking as to damages ought to have ^^ 

been given. Oraham v. Campbell (7 Ch. D. at page 494). ^Ahotheb"* 

[BoucAUT, Acting C.J. — The order will not be discharged on that j^^g^^Ji^^gj^jj 

ground alone. The defendants will not be dama^d by a delay in the ^J^^^^^^^ 

«•!« 1 Mutual Lira 

^"^^'•J A88URAHCB 

There was a suppression of facts on the application for the order, Socarr Limitw). 
the Judge was not told that there was a mortgage over the land at the 
time of Terence O'Brien the elder's death ; indeed he was told the 
land was then free from incumbrances, and was not told that for 
nine months a correspondence had been going on between the plain- 
tiffs' solicitors on the one hand and the defendant society's secretary 
on the other — correspondence in which the defendant society was 
continually threatening to sell the land comprised in the mortgage. 
The Judge was not told that the plaintiffs had made application for 
compensation out of the assurance fund. Kerr on Injunctions (555), 
Fuller V. Taylor (32 L.J. N.S. Eq. 376), Dalglish v. Jarvie (2 McN. 
and G. 231), Hilton v. Lord Oranville (4 Beav. 130). There was delay 
in applying for the order. The parties had been at arm's length for 
months. The Court on an application to discharge the order for 
irregularity will not sustain it on the merits. 

Kingstony Q.C.f for plaintiffs — The omissions from the plaintiffs' 
affidavits could not possibly have affected the granting of the injunc- 
tion. As to the statement that we did not disclose a certain mortgage, 
there is no suggestion that we knew of it. We don't believe it 
existed. The correspondence amounts only to what was contained in 
the defendant society's last letter, which the plaintiffs produced on 
the application for the order, and was without prejudice. In a hurried 
application it is excusable to omit k few unimportant facts. The 
affidavits on which defendants move bristle with inaccuracies, and are 
in some respects utterly untrue. We produce the application made 
to bring the land in question under the Real Property Act. In conse- 
quence of the decision in Brady v. Brady and Others (8 S.A.L.R. 219) 
the practice is now to require proof of the identity of the applicant. 
An examination of the application wiU show the gross inaccuracies of 
the defendants' affidavits. Tl^e question here, however, is between two 
innocent parties — the plaintiffs are innocent and so are the defendant 
society. But the defendant society's secretary had an opportunity of 
ascertaining the fraud — he prepared the application to bring the land 
under the Act, and he also prepared the mortgage to the defendant 
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PULL COUET society. He had an opportunity to inspect the old title deeds, and 

!§?! wonld have discovered the fraud by due diligence. On the question 

O'Bribm and of delay Fuller v. Taylor (sup.) has an important bearing. 

Australasian Boucaut, Acting C.J. — This is an application to dissolve an 
ASD^Gm^u. J^ij^Jiction granted by my learned colleague Mr. Justice Bundey. 
^ssueahcb" Several grounds have been urged in support of the application, 

socibttLimitkd. amongst others that there was suppression of material facts. On ex 
j^^u^CjJ pf^'i^t^ applications of the kind in question here, I adhere strictly to the 
old rule. The applicant must be perfectly candid. Any failure in that 
respect calculated to deceive the Judge granting the order would be 
sufficient tp induce me to dissolve it remorselessly. Several technical 
points have been raised and disposed of during the argument. The 
substantial objections raised by the defendants* counsel have not 
been established. A mass of correspondence passed been the parties 
before action, which it is urged should have been before the Judge on 
the application. I think this was unnecessary as only operating to 
increase costs. The correspondence as I read it amounts to a threat by 
the defendants to sell and a threat by the plaintiffs to stop them, or they 
willMsell at their peril. This being so 1 do not see how it could have 
influenced my learned colleague who granted the application. Fuller 
V. Taylor (jsup.) was in respect of quite a different subject matter. 
There was a suppression which misled the Court. Here, if the 
injunction had been refused, the plaintiffs would probably have lost 
their right altogether, and at the most defendants only suggest that 
Court might have held its hand. There is another matter which 
influences me in coming to the decision I do. One of the affidavits 
filed by the defendants is untrue, and made under circumstances 
which should be enquired into. The motion is dismissed. 
BUNDEY, J. Bundey, J. — I agree with what my learned colleague has said as 

to holding practitioners strictly to the facts advanced in support of 
an ex parte application. If in this case I could see that anything has 
been suppressed which should have been disclosed, 1 should not 
hesitate to mark my disapproval by dissolving the order so wrongfully 
obtained. The forgery is admitted practically, and nothing was 
suppressed which could have materially influenced me in the direction 
of refu^ng to make the interim order. 

Motion dismissed ; costs to he costs in the 
cause. 
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FULL COUET 

In the Supreme Court — In Banco, 

^ BOUCAUT, 

Acting C.J. 
and 

MARTIN V, McINNES. bundey.j. 



1891 

Local Courts Act 1886 — Intercolonial Debts Act 1887 — Jurisdiction of Local june^o. 
Court — iService of summons out of jurisdiction — Order for service — 
hregularity — Waiver, 

M. the plaintiff on a oanse of action arising in South Australia, caused to be issued 
a Bummons in an action in the Local Court of Port Augusta for servioe on the defen- 
dant who usually resided out of the jurisdiction. The permission of the Special 
Magistrate for such issue was not obtained pursuant to s. 104 of the Local Courts 
Act 1886. The defendant was served within the jurisdiction and entered an appear- 
ance to the action. 

JSeVdj that in the absence of evidence that the defendant at the time of the issue 
of the summons was without the jurisdiction, s. 104 of the Local Courts Act 1886 
did not apply, and the permission of the Special Magistrate to issue the summons 
was not necessary. 

JBeld, further, that even were such permission necessary the omission to obtain 
it was only an irregularity which the defendant by his appearance had waived* 

Motion for rule absolute. 

This was an action in the Local Court of Port Augusta on a cause 
of action arising in South Australia. The plaintiff caused a summons 
to be issued and served on the defendant, who usually resided at 
Serviceton out of the jurisdiction. The summons was served within 
the jurisdiction and the defendant appeared to the action. At the 
trial the defendant by his counsel took objection to the proceedings 
on the ground of irregularity insomuch as no order had been made by 
the Special Magistrate for the issue of the summons pursuant to 
sec. 104 of the Local Courts Act 1886. There was no evidence that 
the defendant at the time of the issue of the summons was out of the 
jurisdiction. The Court below on the ground of want of jurisdiction 
nonsuited the plaintiff, who thereupon obtained a rule nisi to set aside 
the nonsuit and for a new trial on the grounds — 

1. That the determination of the said Court in deciding that it had 

no jurisdiction in the said action, was wrong in law. 

2. That the said Court had jurisdiction in the said action, as the 

cause of action arose within the said province and was one 
in which the said Court had jurisdiction in law, and the said 
summons in the said action was issued and served on the 
defendant when the defendant was within the jurisdiction 
of the said Court. - 
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FULL COURT 3 j^]^^^ the Said Court had jurisdiction in the said action as the 

^^ cause of action arose within the said province and was one 

^^'*"* in which the said Court had jurisdiction in law, and the said 

MciHHBs. summons was served on the defendant within the jurisdiction 

of the said Court. 

4. That there was no evidence to prove that the defendant at the 

time of the issue of the said summons was without the said 
province so as to make it necessary to ohtain the permission 
of the Special Magistrate to issue the said summons. 

5. That if it were necessary to obtain the permission of the Special 

Magistrate to issue the said summons, the omission to do 
so was merely an irregularity which the defendant was 
competent to waive and afterwards did waive by appearing 
and entering a defence to the said summons. 

6. That the defendant by entering an appearance and defence to 

the said summons, submitted to the jurisdiction and gave 
jurisdiction to the said Local Court, and could not, after 
having entered such appearance and defence, object to 
such jurisdiction. 

Symon, Q.G., now moved to make the rule absolute — The cause of 
action arose within the province, and if the defendant were brought 
within the jurisdiction he must be held by appearing to have submitted 
to the jurisdiction of the Court. No order was <pbtained for the issue of 
the summons, but the defendant was served within the province. He 
entered an appearance to the summons, and did not plead the irregu- 
larity or want of jurisdiction. When the case came on for trial the 
defendant's counsel took the objection of irregularity. Even then it 
was for the defendant to show affirmatively that he was out of the 
jurisdiction when the summons was issued, and this was not done. 
Assuming as a fact that the defendant was out of the jurisdiction at 
the time of the issue, the omission to obtain the permission of 
the Special Magistrate was only an irregularity which he by his 
appearance waived, and it was too late for him -to object at the trial. 
I further contend that the summons was properly served within the 
jurisdiction. Local Courts Act 1886, sec. 104 ; Intercolonial Debts 
Act 1887, 8ec.4 ; Moore v. Gamgee (25 Q.B.D.244), Oulton v. Eadcliffe 
(9 L.E. C.P. 189). 

Von JDoussa showed cause — The failure to obtain the permission of 
the Special Magistrate rendered the issue of the summons a nulHty 
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and the whole of the proceedings void. The Court had consequently ^^"^^ coubt 

no jurisdiction in the case, and the defendant objected to the juris- ^^ 

diction immediately the omission became known to him. Brown v. martin 
London and North Western Railway Company (32 L.J. N.S. Q B. 318), McImn.s. 
In re Knowles v. Holden and Others (24 L.J. N.S. Ex. 223), In re 
Jones V. James (19 L.J. Q.B. 257), Queen v. The Judge of the County 
Court of Shropshire (20 Q.B.D. 242). 

Per Curiam — There is no evidence that the defendant was out of 
the jurisdiction at the time the summons was issued. Section 104 of 
the Local Courts Act 1886 does not apply and no permission was 
necessary. If the section were applicable the omission was an irregu- 
larity which the defendant by his appearance waived. 

Rule absolute with costs. 
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PULL COURT 

BOUCAUT. 

A<:ting C.J. 

and 

BUNDET, J. 



In the t^upreme Court. — In Banco. 



COPPING V. HALL. 



1891 
July 2. 



Will — Construction — Conditional bequest — Vesting— Life assurance money. 

The testator by his will gave and beqaeath^d to his wife all and singular his 
household furniture and effects of a domestic nature for her own absolute use and 
benefit, providing that she did not marry again. In the e^ent of her marrying again 
the household furniture and effects became subject to the directions in the will 
respecting the testator's remaining property. 

The testator further devised the residue of his estate to trustees to be worked 
as one estate until his youngest child attained the age of twenty-one years, when 
(in the terms of the will) each of his children and his wife were to have the property 
equally divided between them, either in a moneyed value or property. The share of 
the wife if she should marry again or die before the children attained twenty-one 
years to be divided among the children then living. 

The testator at the time of his death was assured by two policies of life assoi* 
ance, the amount of which became payable at his death. 

HeXdf that under the bequest of household furniture and effects the vidow took 
absolutely. 

The expression " to be worked as one estate until my youngest child attaiins the 
"age of twenty-one years" gave the truatee power to work and manage the 
testator's estate until the youngest child attained twenty-one. 

Pending the time for division of the estate the real and personal estate vested 
in the trustee. 

The expression " to have the property equally divided amongst them either in a 
" moneyed value or property " meant in money or in specie. 

The beneficiaries under the will were entitled to the testator's life policies and 
the sums assured thereby. 

Special case. 

This action was commenced on the twentieth day of. February, 
1891. 

The parties concurred in stating the questions of law arising 
therein in the following case for the opinion of the Court : — 

1. The plaintiff, Ellen Copping, is the widow of George Henry 
Copping, late of the hundred of Joyce, in the province 
of South Australia, farmer and stockdealer, deceased, 
and resides at Lucindale in the said province. The other 
plaintiffs are the children of the said Ellen Copping by tbe 
said George Henry Copping, deceased, of whom Herbert 
Henry Copping and Emanuel Thomas Copping appear in 
their own right, and the other plaintiffs being infants appear 
by their mother, the said Ellen Copping, as their next friend. 
The defendant, Ebenezer Hall, is a storekeeper, stock agent 
and auctioneer, residing and carrying on business at Lucin- 
dale aforesaid. 
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2. The said George Henry Copping duly made and executed his full court 
last will and testament, bearing date the twenty-ninth day ^^^ 

of July, 1890, whereby he appointed the defendant, together Copping 
with one Robert Scott, trustees and executors, which will Hall. 
and testament is in the words and figures following : — 

*' This is the last will and testament of me George 

" Henry Copping of the hundred of Joyce in the 

"province of South Australia farmer and stock 

"dealer. I give and bequeath to my dear wife 

"Ellen Copping the sum of fifty pounds for her 

"immediate necessities and also all and singular 

" my household furniture and effects of a domestic 

" nature in and about my dwelling at the time of 

"my decease for her own and absolute use and 

" benefit providing that she does not marry again. 

"In case of her again marrying the household 

"furniture and effects are to be dealt with the 

" same as the remainder of the property and the 

" above is subject to the payment of my just debts 

"and funeral and testamentary expenses. I give 

" devise and bequeath all my property estate and 

"effects (except as aforesaid) whether real or 

"personal and whether in possession reversion 

"remainder or expectancy to be worked as one 

"estate until my youngest child arrives at the 

"age of twenty-one years when each of my 

" children and my dear wife are to have the pro- 

"perty equally divided amongst them either in a 

" moneyed value or property to be decided by my 

" trustees or executors hereinafter mentioned and 

"if my dear wife should die before my children 

"become twenty-one years old or should again 

" marry her portion shall be divided amongst the 

"children then living and if a daughter should 

" marry her or their share shall be for her absolute 

"use separate from the debts intermeddling or 

" control of her husband whom she or they shall 

"intermarry. I also appoint two trustees and 

" executors namely Ebenezer Hall storekeeper 

"Luqinds^^le and Robert Scott bank manager of 
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PULL COURT " Kingston who shall have fall power and control 

1??1 "of my estate to see that this my last will and 

CoppiHo " testament is carried out according to my wishes 

Hall. « a^^ desire. I declare this to be my last will and 

" 1 revoke all my former wills. 
3. The testator died on or about the ninth day of August, 1890, 
without having revoked or altered his said will, and the said 
Robert Scott being unwilling to prove the said will, probate 
thereof was granted by this Honorable Court to the said 
Ebenezer Hall alone on the twenty-seventh day of Septem- 
ber, 1890. The said Ebenezer Hall upon obtaining probate 
proceeded to administer the said estate, and the plaintiff 
continued in occupation of the testator's farm at Lucindale 
aforesaid. 
5. The testator was at the time of his death possessed of two 
policies on his own life made bona fide by him, being a policy 
assuring the sum of £500 in the Australian Mutual Provi- 
. dent Society, and a policy assuring the sum of .£500 in the 
Colonial Mutual Life Assurance Society Limited, and which 
policies were subsisting and of full force at the testator's 
death, and upon which event the respective sums assured 
thereby respectively became payable. 
The questions for the opinion of the Court which arise out of the 
construction of the said will are — 

1. As to the household furniture and effects — Is the plaintiff, 

Ellen Copping, under the bequest '* all and singular my 
"household furniture and effects of a domestic nature," 
entitled to the said furniture and effects absolutely, or 
during widowhood only, or during life and widowhood ? 

2. As to the real estate and the residue of the personal estate — 

Do the plaintiffs respectively take a vested or a contingent 
estate or interest — 

(a) In the realty ? 

(6) In the personalty ? 

(c) In the whole estate consisting of mixed realty and 
personalty ? 

3. Does the expression "to be worked as one estate until my 

** youngest child arrives at the age of twenty- one years " 
give the trustees power to work and manage the testator's 
estate until the youngest child attains twenty-one years ? 
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If so, how are the profits to be applied or disposed of, oi* are full couet 

such profits to be accumulated in the meantime ? -— 

If not who is to work and carry on the estate ? Coppiho 

Can the trustee sell all or any part of the testator's ^^^* 
estate before the youngest child attains twenty-one years, 
or at that time for the purpose of distribution ? 

If the trustee cannot properly carry on the estate or 
cannot carry the same on at a profit, should he realise 
forthwith ; or should the defendant with the approval and 
sanction of the Court sell to the widow and children who 
are of age at a valuation the whole amount of purchase 
money to remain on mortgage till the youngest child attains 
twenty-one and the income or interest to be applied or 
accumulated as this honorable Court may direct ? 

4. In whom is vested pending the time for division of the 

estate — 

(a) The real estate ? 

(b) The personal estate ? 

5. What is the meaning of the expression "are to have the 

"property equally divided amongst them either in a 
"moneyed value or property to be decided by my 
"trustees"? • 

6. In the event of a widow marrying again will her share be 

immediately divisible among the children then living or will 
the time for such division be when the youngest child 
attains twenty- one years ? ^ 

7. Regarding the said life policies, who are the persons (if any) 

entitled thereto under the testator's will or did he die 

intestate as to the said policies and the sums respectively 

assured thereby ? 

Attenborotighf for the infant plaintiffs — The plain tiif, the widow of 

the testator, is entitled to the furniture subject to its being divested 

on her second marriage. With regard to the residue the plaintiffs 

take vested interests liable to be divested as to the widow on her 

death before tha youngest child attains twenty-one or on her second 

marriage. The words " either in a moneyed value or property " in 

the will imply a power of sale and the defendant should be permitted 

to sell to the mother and children who are of age. There can be no 

objection to a sale, as in South Australia an infant's property both 

real and personal goes to the same persons and not as in England 

10 
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FULL couRt different persons in the case of real and personal estate. The words 

* ^®?1 "to be worked as one estate "are sufficient to anthorise the trustees of 

Copping the will to carry on the estate until the time for distribution arises. 

Hall. rpj^^ legal estate in both the real and personal properties is vested in 

the trustee. So far as the life assurance policies are concerned they 

are protected from being assets for the payment of debts by virtue of 

the Policies Protection Act No. 417 of 1887 sec. 3. The effect of 

that Act is to settle the policies with power for the assured to make 

such appointment as he may think fit. A general bequest in the will 

is not sufficient to operate as an appointment of the policies ; they 

consequently go to the widow and children in equal shares and would 

not be subject to the trusts of the will in this ca-se as there is no 

appointment of the policy moneys. Jarman on Wills (vol. 2, 809, 814, 

815), Snow V. Poulden (1 Keen 186), Simmonds v. Cocks (29 Beav. 

455), Packhamv. Oregory (4 Hare 398), Vaughan Hawkins on Wills 

(232), Stanford v. Stanford (34 Chan. Div. 362), Lewin on Trusts 

(583), Anthony v. Bees (2 C. & J. 75). 

Sheridan, for the plaintiff Ellen Copping — The first point is as to 
the nature of the bequest to the widow of the housebold furniture, 
does she take absolulely or only during life and widowhood ? On 
the authority of Brown v. Brown (20 S.A.L.R. 98) the gift to the 
widow seems to be absolute but liable to be divested by marriage. 
There cannot be a life interest because personalty cannot be held for 
any estate ? Next, do the plaintifPs take a vested or contingent 
interest in the real estate and the residue of the personal estate ? 
Leeming v. Sherratt (2 Hare 14) supports the construction in favor of 
a contingent interest until the children attain twenty-one years of 
age. Then each share vests although the time of distribution is 
postponed until the youngest child attains twenty- one years. The 
expression " to be worked as one estate " gives the trustee power to 
manage the estate during the minority of the youngest child. As 
to the meaning of " moneyed value " it may be contended this gives a 
power of sale. Apart from this Bellairs v. Bellairs (♦L.R. 18 Eq. 510) 
shows that the rules of construction enable a trustee to sell mixed 
property. * 

Symon, Q.C. (with him B. A. Moulden), for the trustee — It is the 
duty of the trustee to assist the Court in arriving at a decision as to 
what is fair and right for all parties. As to the first question we 
contend that the true construction is that the widow is entitled 
absolutely. The authorities distinguish between a limitation and a 
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condition. Here the gift to the widow is made by the will subject ^ull court 

only to a condition. If she takes at all under it she takes absolutely. — 

Stanford v. Stanfcxrd (34 Ch. D. 362), Brown v. Brown (20 S.A.L.R. Coppino 
98), are distinguishable from this case. The condition here is void. h*"- 
It is a subsequent condition and in general restraint of marriage. 
Bellairs v. Bellairs (L.R. 18 Eq. 510), Re Bellamy, Pickard v. Holroyd 
(48 L.T. N.S. 212). And on the other questions Anthony v. Bees 
(2 C. & J. 75), Leeming v. Sherratt (sup.) throw some light. The 
expression a '* moneyed value " can only mean the proceeds of the 
property and would give by implication a power of sale. 
Per Curiam — The answers to the questions are — 

1. To widow absolutely. 

2. Not answered. 

3. (a) Yes. 

(5) Reserved for further consideration on application. 

(c) Not answered. 

(d) Not answered. 

(e) As to time not necesssry to answer. As to the rest, 

reserved for further consideration or application. 

4. In the defendant. 

5. In money or in specie. 

6. Not answered : premature. 

7. The beneficiaries under the will. No intestacy. 

Liberty to apply. Costs of all parties to 
come out of the estate. 
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* In the Supreme Court — Civil Sittings. 



1891 

July 7. 8. McASKILL v. DISTRICT COUNCIL OF SPALDING. 

Damages — Injunction — Liability of public todies — Negligence — Evidence of 

negligence. 

The defeDdant council caused to be constructed upon a road within its district a 
certain artificial work or drain. M. while riding along this road was thrown from his 
horse and injured by reason, it was alleged, of his horse having stumbled over the 
work or drain in question. 

In an action for damages and for an injunction, 

Held, that a public body such as the defendant council was liable for the 
non-performance or for the negligent performance of statutory and other duties 
imposed upon it. 

Held, further, that the altern itive question of negligence or no negligence on the 
part of the <lefendant council Fhould not be sent to the jury on evidence which was 
equally consistent with either alternative. Such evidence should be taken as affording 
no proof of negligence. 

This was an action for damages and for an injunction by 
D. McAskill against the District Council of Spalding. 

The plaintiff's claim stated that the defendant council erected 
upon the Spalding road, in the district of Spalding, an artificial work 
or drain consisting of earth and stones, so as to be an obstruction 
dangerous to persons using the road. On or about February 17, 1891, 
plaintiff was passing along the road on horseback, when the obBtruc- 
tion caused his horse to stumble and fall with the plaintiff, so that 
the plaintiff was violently thrown to the ground and permanently 
injured. This artificial work or drain still remains on the road and 
is still an obstruction dangerous to the plaintiff and all other persons 
using the road. The plaintiff claimed — 

1. £500 damages. 

2. An injunction to restrain the defendant council from 

obstructing the road. 
8. An injunction restraining the defendant council from 

allowing the obstruction to remain on the road. 
The defendant council denied the allegations of the plaintiff and 
pleaded contributory negligence. The defendant council also stated 
that no notice in writing' of the action was given one calendar month 
before the commencement of the action, and that the action was not 
begun within three calendar months after tie acts complained of 
were committed as required by the Eoads Act 1884. The council 
also said that under The District Councils Act 1887 the action should 
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liave been commenced within six calendar months after the happening bundey, j. 

of the cause of action, and that notice should have been given to the "^ 

defendant council within one month before the commencement of the 
action, but that no such notice had been given. The defendant 
council also objected that the plaiutifE was not entitled in point of 
law to the injunctions specified. 

James Gordon for the plaintiff. 

Symon, Q.C., for the defendant council. 

The facts as disclosed by the evidence will sufficiently appear 
from the judgment. 

BuKDEr, J. — The plaintiff claims that the defendants constructed 
upon the Spalding and Clare road an artificial work or drain of earth 
and stone which formed an obstruction dangerous to persons lawfully 
using the road. Owing to this obstruction his horse and he fell and 
he sustained serious injury, for which he claims £500 damages. The 
defendants have entered several pleas, the only one to which I deem 
it necessary to refer being the denial of negligence or improper 
default on their part. I am entirely in accord with the argument of 
the learned counsel for the plaintiff, Mr. G-ordon, that if the plaintiff 
had substantiated the allegations made in the claim, and through no 
fault of his own was injured in the serious manner described by him, 
he should gain his case. It is unnecessary to go beyond the Law 
Reports of this colony to determine a question of this nature. It is 
clear that when statutory and other duties are cast upqp public bodies, 
and they fail to carry out such duties, or perform them negligently, 
so as to cause injury to any of her Majesty's subjects, they must pay 
damages unless they can show a lawful excuse. This was determined 
by Barnett v. Corporation of Port Adelaide (15 S.A.L.R. 102), Wilkin- 
son V. Corporation of Adelaide (18 S.A.L.R. 136), Lucas v. Railway 
Commissioners (24 S.A.L.R. 24). In view of the question being of 
considerable importance I deem it necessary to be as explicit as 
possible in stating the grounds upon which my decision is founded. 
The question I have to decide is whether the facts of the case can be 
drawn within the law as stated by Mr. Q-ordon. Plaintiff's description 
of the occurrence is that he was lighting his pipe, and that having 
dismounted he remounted, stuck his heels into his horse, the horse 
went into a trot, and immediately afterwards both were thrown. 
He lost several of his front teeth and was otherwise injured. But he 
asks the Court to assume that the reason of this was the barrier to 
which reference has already been made. In cross-examination he will 
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BUNDEY, J. not flwear to the size of the metal, for he did not meaeure it. He was 

111?! in the company of his son and Hector McAskill, the latter not 

having been called to give evidence. His son also will not swear to 
the size and dimensions of the metal at this part of the road. Had 
the case rested upon the evidence of these two witnesses, although it 
would have been a weak and unsatisfactory one, I should have called 
upon the defendants to answer it. But the clerk of the district 
cpuncil who was called for the plaintiff went into the witness 
box and in the most express and clear manner told the Court 
that there was no bar, that the size of the metal was from 
four to five inches only, that it was sloped and properly 
bevelled, and that it had no sharp edge or ridge anywhere. 
He further said the method adopted in this instance was the one 
followed throughout the colony with regard to drains of this descrip- 
tion, that the work was properly and carefully done by the contractor, 
and that it formed no source of danger in any shape or form to the 
public. The plaintiff must show negligence on the part of the defen- 
dants, and if the evidence leaves this in doubt the verdict must be for the 
latter. Fhelps y. Great Eastern Railway Company (21 L.T.E. N.S. 443). 
Where the evidence given is equally consistent with there having been 
no negligence on the part of the defendants and with there having 
been negligence, it is not competent for the Judge to leave it to the 
jury to find either alternative. »?^uch evidence must be taken as afford- 
ing no proof of^ negligence. Cotton v. Wood (29 L.J.C.P. N.S. 333), 
WaJcelin v. London and South-Western Bailioay Co, (12 App. Ca. 41). 
And that appears to me to be the position in which the plaintiff's 
case is left. Two witnesses have given evidence of an indefinite 
character. The testimony of the third is such that if I were to 
find upon it alone I must find in favor of the defendant. Under those 
circumstances it appears to me that I have no alternative but to 
nonsuit the plaintiff. My judgment would have ended with these 
remarks but for (as it seems to me) the unnecessary introduction into 
the case of an attack upon the plaintiff's personal character. It is 
undoubtedly the duty of a public body to resist any improper attempt 
upon its funds. In the present case [I have shown by the 
judgment just given that I feel upon the evidence tendered that the 
defendants were justified in resisting the plaintiff's claim, but the 
defendants as a public body are not justified in raking up matters 
relative to the plaintiff's character and instructing their counsel to 
put questions to him as to things which happened long ago, and to 
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refer to and treat him as if he were a loafer. Whatever may be bundey, j. 

plaintiff's station in life he has a right to be protected from having }^ 

such annoyances inflicted upon him when seeking to establish his 
claim in the Courts of the colony, and if when doing this persons are 
to be subject to have matters wholly irrelevant to the case introduced 

m 

and their characters attacked, the Courts would become a source of 
terror rather than of assured relief. Had there been a jury in this case 
they might have inferred upon retiring to consider their verdict that 
it was necessary for them to give more rather than less damages where 
Buch irrelevant matter had been introduced. Plaintiff ought not to 
have been subjected to such unnecessary and harsh attacks upon his 
personal character when appearing as a suitor in this Court. 



Nonsuit with costs. 
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In the Supreme Court — In Banco, 

In the Goods of GEORGE EVANS, Deceased. 

Public Trustee Act 1880 — PuhUc Trustee Act Amendment Act 1890 — 

Administration, 



The Pnblic Trustee Act Amendment A.ct 1890 applies to adminidtrations existing 
at the time of the coming into operation oi that Act. 



This was an application by the administratrix of the estate and 
effects of George Evans, deceased, nnder sec. 1 of the Public Trustee 
Act Amendment Act 1890 for an order that the applicant should not 
be bound by sec. 7 of the Public Trustee Act 1880. The application 
was made on a summons in Chambers before his Honor Mr. Justice 
Bundey and by him referred to the Full Court. 

It appeared that letters of administration of the effects of the 
deceased had been granted before the coming into operation of the 
Public Trustee Act Amendment Act 1890, and the question referred 
by his Honor Mr. Justice Bundey for the opinion of the Court was 
whether the Public Trustee Act Amendment Act 1890 applied to 
administi*ators under letters granted before that Act came into 
operation. 

Gulross^ for the administratrix — I contend that the Amendment 
Act, being a remedial measure, extends to administrations existing 
when that Act became law. Page v. Bennett (29 L.J. N.S. Ch. 398). 

Per Curiam — The contention of the administratrix is right. The 
application will be referred back to the Judge in Chambers. 
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PICTURESQUE ATLAS PUBLISHING COMPANY ^^^^and^*^ 

r. CAMPBELL. bundey.j. 

The Companies Act Amendinent Act It'SO — Foreijn Company — Appointment iggi 

of Attorney — Constructton of statute — Contract— Illegality, July 28, 29. 

By sec. 8 of The Companies Act Amandine ut Act 1886 it is provided that " any 
foreign comi^any may from time to time, by any inHtrument in writing under its 
common seal, or executed in such manner as to be binding on the company, empower 
any person in the Province of South A u^tralia either generally or in respect of any 
specified matters, as its attorney." Sec. 10 of the bame Act further provides that 
before any foreign company shall commence business in the Province of South Aus- 
tralia the attorney so appointed shall deposit with the Kegistrar of Companies 
certain documents therein referred to, and under sec. 1 1 subsections 1 and 2 he must 
do certain other things. 

Held, that the provisions of the Act as to the appointment of an attorney were 
permissive and not compulsory, and therefore could not by construction operate to 
prohibit a foreign com^ any, having no attorney appoibted as provided, from commenc- 
ing and carrying on its business, and entering into valid contracts in South Australia. 

Special case from the Local Court of Adelaide. 

The plaintiff company, which was a foreign company employing 
canvassers and taking orders in South Australia for a certain 
publication, sued the defendant Campbell on a contract for the sale 
to him of the publication in question. The date of contract was 
30th November, 1887. The plaintiff company did not appoint an 
attorney until 13th February, 1891. 

The learned Special Magistrate in the Court below held — 

1. That by part 2 of the Companies Act Amendment Act of 188(5 

the plaintiff company, being a foreign company within the 
meaning of the Act, was prohibited from commencing 
business in the province of. South Australia until an 
attorney had been appointed under sec. 8 of the Act and 
until the provisions of sec. 10 had been complied with. 

2. That by reason of such prohibition the said order or contract 

A was illegal and incapable of being enforced against the 
defendant. 

3. That the plaintiff company before and at the date of the 

making of the order or contract had commenced business in 
South Australia within the meaning of the Act. 

4. That the plaintiff company had commenced and was carrying 

on business within the province^of South Australia illegally 
owing to the non-compliance with the Companies Act 
Amendment Act 1886 prior to its commencing to carry on 
business in the province. 
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5. That by reason of the refusal of the defendant to accept 

delivery of the nineteen parts of the work he committed a 

breach of the contract or order and dispensed with the 

necessity of the plaintiff company tendering or delivering 

each subsequent part of the work as such part became 

ready. 

The learned Special Magistrate nonsuited the plaintiff company 

without costs, and reserved for the opinion of the Supreme Court the 

question — 

Whether the nonsuit was right on the grounds stated, or either of 
them. If the Supreme Court should be of opinion that the 
answer should be in the affirmative the nonsuit to stand, 
but if otherwise a verdict to be entered for the plaintiff 
company for the amount claimed with costs. 
Symon, Q,C., and Kingston, Q.C., for the plaintiff company — 
The intention of the Act should be ascertained from its strict letter. 
The whole question is — Does the Bta.tute render the contract and all 
transactions into which the company have entered illegal ? It is not 
pretended in so many words that this is so, but by a process partly of 
inference and partly of enactment the Special Magistrate has come 
to the conclusion that this is the case. This decision is founded on 
that conjectural view of the policy of the Legislature which is 
forbidden in construing questions of the kind in dispute here. The 
consequences must be that all the transactions of the company are 
illegal. Unless it is obligatory on the company to appoint an 
attorney the case of the defendant must fall to the ground. But 
there is nothing in the Act making it obligatory ; it is merely dis- 
cretionary. Apart from the Act the common law is in the company's 
favor, as the common law is against the restraint of freedom of 
trade. There is nothing in sec. 10 to prove that the company could 
not carry on till the attorney was appointed. The learned Magis- 
trate's construction of that section would necessitate the enactment 
of a further section providing that " before a foreign company shall 
" commence business it shall appoint an attorney." The learned 
Special Magistrate seems to have rested his judgment upon sees. 8 
and 10. If the construction of the learned Special Magistrate that 
sec. 10 is prohibitory holds then sec. 11 is equally prohibitory, but the 
learned Special Magistrate shrank from going so far as that. The 
real question is whether **may" in sec. 8 means "shall" contrary 
to all legislatiou. The Court is asked to declare, withoijt there being 
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any precedent, that every individual act of the company is illegal, full court 

Pollock on Contracts (251), Judge v. Lynn (17 S.A.L.R. 99), Barton v. ^^ 

Muir (6 L.H. P.C. 134), Taylor v. Crowland Gas and Coke Co. (LO Ex. ^^'''i;^^-^^'''' 
293), Wetherel v. Jones (3 Barn. & Adol. 221), Cotte v. Rowland publishing 
(2 M. & W. 157). Is it to be inferred that the company was not 
carrying on business in the colony within the meaning of the Act ? 

W. F. Smith (Lathlean with him) for defendant — I refer the 
Court to the articles of association of the plaintiff, and contend that 
the company has embraced the whole contract in the request to buy. 
The gist of the claim is the contract which was made here. In this 
case it is no mere order but a carrying on of business for the purpose 
of sale. They published the work as the " Picturesque Atlas of 
"Australasia," and in their case against the defendant they sue for 
goods bargained and sold, goods sold and delivered, and for damages 
for breach of contract. The company need not appoint an attorney 
until they do a certain thing, but assuming that none was appointed 
there is an absolute prohibition under sec. 8. They could do every- 
thing except carry on business. I admit that the Act is not very 
artistically drawn, but submit that it is the duty of the Court to look 
for the meaning even though it be conjectural. How is it that the 
company appointed an attorney on March 4 when they brought their 
action ? 

[BuNDET, J. — That is exactly what the Act means ; they wanted 
to sue. How could they sue without an attorney ?] 

W. V. Smith — What language can be more explicit than where the 
Act says that before a foreign company begins business an attorney 
** so appointed " must do certain things ? Sec. 11, which requires the 
attorney to do certain things under penalty for neglect, shows that it 
was intended that sec. 10 should be obeyed. Sec. 11 and its sub- 
division are directed at the company's servant, not the company ; in 
fact it is to protect the company. Sec. 11 assumes that the business 
has been carried on and that sec. 10 has been complied with. 
Not every penalty attached to an Act makes the contract void. 
Maxwell on Interpretation of Statutes (487), Stevens v. Oourley (7 
C.B.N.S. 99), Bensley v. Bignold (5 Barn. & Aid. "335), Sykes v. 
Beadon (11 Ch.D. 170), Jennings v. Hammond (9 Q.B.D. 225), Tyson 
V. Thomas (M'Cl. & Y. 119), Law v. Hodson (11 East 300). 

BoucAUT, Acting C.J. — The facts of this case are very simple. 
The Picturesque Atlas Publishing Company is a foreign company 
domiciled in Sydney, and which carries op business there, and in th^ 
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carrying on business within the meaning of the Act is a point which 
I do not intend and which it is not necessary for me to decide. I 
will only say that it is very questionable. I am rather concerned in 
this case because the learned Special Magistrate seems to have gained 
the impression that I have laid down in Chambers the broad proposi- 
tion that no company can carry on business without making and 
registering a power of attorney. I heard an application asking me 
to order the Registrar- General to give some reasons for not register- 
ing a deed which he had refused to register on the ground that there 
was no power of attorney. It was shown that there was a power of 
attorney in the colony or that it would shortly arrive, and the matter 
was settled practically by consent. I certainly gave no such decision 
as apparently it is thought I did, and I do not think that anything I 
said warranted the magistrate in supposing that I ruled as Mr. 
Russell has ruled. Now if the contention which Mr. Smith has so 
skilfully urged be correct it is clear that no foreign company 
can do any business in Jl^outh Australia of any sort under any 
circumstances without a power of attorney. If persons were 
to send sugar from Mauritius or some other commodity from 
another place to this province the position would be similar if the 
arguments advanced are correct. I do not propose to analyse the 
whole of the judgment of the learned Special Magistrate; but I wish 
to say something as to his remarks upon the construction of the Act. 
The magistrate said — " It is true that no intention is directly 
** expressed, but it is the duty of the Courts to discover the intention 
" where it is not definitely expressed." I must hold that a magistrate 
is not justified in going beyond an Act of Parliament to seek to 
discover the intention of the Legislature, and I must say that in this 
instance the learned Special Magistrate has gone a little beyond that 
which the correct rules of construction require him to do. And now 
as to the Act itself. Sec. 8 says that any foreign company " may,'* 
that is to say, at its discretion or to suit its convenience, have an 
attorney in the colony. If sec. 10 means that which Mr. Smith says 
it does it practically repeals sec. 8. Sec. 10 speaks of the power of 
attorney so appointed, i.e. appointed if the company in its discretion 
thinks fit to do so. That is the construction which the Language of 
Acts Act requires me to put on the section. I do not believe that 
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more naturally in a direct way. If they intended to prohibit a foreign ^^ 

company from doing business unless or until an attorney were Picttjrbsqub 
appointed they would have said so. Sec. 10 is not prohibitory as ^compamt^ 
regards the plaintiff company, but it only refers to certain things to campbkll. 
be done, an attorney having been appointed. Sec, 11 seems to me to boucaut, 
fortify this view. The learned Special Magistrate said that if the ^<^*i°»c.J.' 
views expressed in his judgment were not enforced the Act must be 
regarded as so much waste paper. But let me point out that the Act 
really contains a considerable number of advantages both for foreign 
companies and for the persons with whom they deal. It gives 
advantages to rival companies by punishing the attorney who neglects 
his duties. There are various points connected with the case which I 
do not propose to discuss. I have dealt with one or two, but the 
principal one which has influenced me in coming to a decision is that 
the appointment of an attorney is discretionary. The case Barton v. 
Muir (sup.) clearly settles the law that to render a contract wholly 
void by statute the statute must clearly express that intent. There 
must be no doubt. My remarks apply to trading companies, but I 
say nothing about companies dealing in land. I hold that the nonsuit 
cannot stand. 

BuNDEY, J. — I concur in the judgment of my learned colleague, bundey, J. 
In effect we are asked to insert certain words in the Act. Even were 
it competent for us to do so the suggested provision would operate in 
restraint of trade. Treating it as a mere question of construction, I 
should hesitate to give to the words of the Act an effect which would 
be in direct violation of the policy of the law. I am not surprised at 
the doubt expressed by the learned Special Magistrate, hut looking 
at the Act it does not appear to me that the mere non-deposit of the 
power of attorney inv£flidates the contract, and the cases of Johnson 
and Others v. Hudson (11 East 180) and Judge v. Lynn {sup.) remove 
any difficulty I might possibly have felt in agreeing with my learned ^ 

colleague. The learned Special Magistrate said that it was with 
reluctance that he gave his decision, for all the merits were on the 
side of the plaintiff and none on that of the defendant. He should 
accordingly be pleased with the judgment of the Full Court. 

Order that the nonsuit was not right, and that 
a verdict he entered for tlie plaintiff com- 
pany for the amotmt claimed with costs. 
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STEPHENS AND OTHERS v. TRUSTEE AND AGENCY 

COMPANY. 



Will — Construction — Vesting. 

The testator devised and bequeathed all his real and personal estate to trustees 
upon the trusts following, viz. : — 

A s to the testator's business upon trust to carry the same on for such time as they 
might deem advisable, and out of the profits thereof to pay to bis widow an annual 
sum of money during her widowhood or until his youngest child attained twenty-one 
years of age, and to invest the residue of such profits until his youngest child 
attained twenty-one years of age. Then upon trust as to half of his r^^al and 
personal estate to sell and convert the same into money, and to apportion and 
distribute the same equally amongst his said childnn share and ^hare alike. Ihe 
testator further declared that if before distribution any child or children should have 
died leaving lawful issue, such issue should be entitled to their deceased parent's 
share if one, and if more than one then share and share alike. And as to the remaining 
half of his real and personal estate, upon trust to pay the interest arising therefrom 
to his wife during her life if she should so long remain his widow ; but if she should 
marry again, then upon her death or marriage to sell, call in and convert the s^me 
into money, and to apportion, distribute, and pay over the f^amo share and share 
alike to his surviving children and their heirs. 

Heldf that all the children of the te«stator took vested interests in both halves 
of the residuary estate at the time of the testator's death. 

Motion for judgment. 
This was an action for administration. 
The claim set out — 

1. Richard Stephens, late of Yorke's Peninsula, in the province of 
South Australia, sheepfarmer, deceased, duly made and 
executed his last will and testament dated the 1st day of 
February, 1871, in the words and figures following, that is 
to say — 

^^ This is the last will and testament of me Richard 
" Stephens of Yorke's Peninsula, in the province of 
'* South Australia, sheepfarmer. I desire, that as 
" soon as conveniently may be after my decease 
** all just and lawful debts and funeral and 
*^ testamentary expenses be paid and discharged 
" out of my personal estate by my executors here- 
" inafter mentioned. I give and bequeath unto my 
*' partners in business Richard Livitt Lander of 
" Yorke's Peninsula aforesaid Esquire and WiUiam 
** Rogers of feandergrove in the said province 
" Esquire each the sum of one hundred pounds. I 
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" give devise and bequeath unto the said ^ull court 

" Richard Livitt Lander and William Rogers ^^^ 

" whom I hereby nominate trustees and executors 

" of this my will all my real and personal estate of 

** whatever description and wherever situate which 

" I now have or which shall belong to me at the 

" time of my decease (except as aforesaid) upon 

" trust as to my sheepf arming operations to carry 

" on and conduct the same in conjunction with 

" their own as heretofore for such time and in such 

" manner as they may deem advisable and out of 

" the profits thereof upon trust to pay my dear 

" wife Annie Stephens the sum of one hundred 

" and fifty pounds per annum during her widow- 

" hood or until my youngest surviving child shall 

" attain twenty-one years of age. Provided how- 

*' ever and my will is that if she should marry 

" again during the minority of any of my children 

" then from the date of her so marrying again such 

" annuity shall be reduced to one hundred pounds 

" free from the debts or control of her husband. 

"And in addition to such annuity upon trust to 

^^ pay and allow her such sum as my said trustees 

" in their discretion may think proper for the main- 

" tenanco and education of my children and after 

" payment of such allowances to invest the residue 

" of my sheepf arming profits and the profits that may 

" accumulate from time to time in Government or 

" real securities until my youngest surviving child 

" shall attain the age of twenty- one years, then 

" upon trust as to one half of jny real and personal 

" estate to sell and convert into money such portion 

" thereof as shall not consist of money and to ap- 

" portion and distribute the same equally amongst 

" my said children share and share alike. And I 

" declare my will to be that if before distribution 

"any child or children shall have died leaving 

" lawful issue then such issue shall be entitled to 

" their deceased parent's share if one and if more 

" than one then share and share alike. And as to 
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" the remaining half of my real and personal 
"estate upon trust to pay the interest arising 
" therefrom to my widow during the term of her 
" life if she shall so long remain my widow but if 
" she should marry again then 1 direct my trustees 
"or the survivor of them or the executors or 
" administrators of such survivor immediately upon 
" such marriage or upon her death to sell call in 
"and convert into money such portion thereof as 
" shall not consist of money and to apportion 
" distribute and pay over the same share and share 
" alike to my surviving children and their heirs as 
" hereinbefore provided the shares of any girl or 
" girls to be paid free from the debts or control of 
" any husbands they may have. And I appoint the 
" said Richard Livitt Lander and William Rogers 
"to be guardians of my infant children jointly 
" with my said wife during her widowhood but if 
"she should marry again then from the date of 
" such marriage her guardianship shall cease. And 
"I hereby declare that. the receipt or receipts in 
"writing of the trustees or trustee for the time 
" being acting in the execution of any of the trusts 
" hereof for the purchase money of premises or for 
" any moneys funds shares or securities which may 
" be paid or transferred to them or him in pursu- 
" ance hereof or of any part of the trusts hereof 
" shall effectually discharge the purchaser or pur- 
" chasers or other the person or persons paying or 
" transferring the same therefrom and from being 
" concerned to see to the application or being 
" answerable for the misapplication or nonapplica- 
" tion thereof. And I hereby declare that if the 
" said trustees hereby appointed or either of them 
" or any trustees or trustee to be appointed as 
" hereinafter is provided shall die or be desirous of 
" being discharged or refuse or become incapable 
" to act then and so often the said trustees or 
" trustee (and for this purpose any retiring trustee 
" shall be considered a trustee may appoint any 
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other person or persons to be a trustee or trustees ^^^^^ court 

in the place of the trustee or trustees so dying or }^ 

desiring to be discharged or refusing or becoming Stbphbns and 
incapable to act and upon every such appoint- *• ^ 

ment the said trust premises shall be so trans- a^grnctCo. 
ferred that the same may become vested in the 
new trustee or trustees jointly with the surviving 
or continuing trustee or trustees or solely as the 
case may require and every such new trustee 
shall before and after the said trust premises 
shall have become so vested have the same 
powers authorities and discretions as if he had 
been hereby originally appointed a trustee. And 
I declare that the trustees or trustee for the time 
being of this my will shall be chargeable only 
with such moneys as they or he respectively shall 
actually receive and shall not be answerable the 
one for the other of them nor for any banker or 
broker or other person in whose hands any of 
the trust moneys shall be placed nor for the 
insufficiency of any stocks funds shares or securi- 
ties nor otherwise for involuntary losses. And 
the said trustees or trustee for the time being 
shall be allowed ordinary commission on all 
business done under this my will and may 
reimburse themselves or himself out of the 
moneys which shall come to their or his hands 
under the trust aforesaid all expenses to be 
incurred in or about the execution of the afore- 
said trusts. 

In witness whereof I the testator have to this my last 
will and testament contained in this and two 
preceding sheets of paper set my hand and seal 
this first day of February in the year of our Lord 
one thousand eight hundred and seventy-one. 

" Richard Stephens. 

" Signed sealed published and declared by the said 
" testator as and for his last will and testament in 
" the presence of us present at the same time who 
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FULL CO [JET « ju jjjg prefience at his request and in the presence 

^^^ "of each other have hereunto subscribed our 

Stiphbns and « names as witnesses. 

Othbbs 

trustiis AND "Thomas J. S. 0*Halloran, 

" Bank Manager, Strathalbyn. 

"RlQflARD HOOPEK, 

" Farmer, Strathalbyn." 

2. The said testator died on the 19th day of September, 187^, 

without having revoked or altered his said will, and on the 
30th day of September, 1875, probate of the said will was 
granted by the Supreme Court of the said province in its 
Testamentary Causes Jurisdiction to Richard Livitt Lander 
and William Rogers, the executors therein named. 

3. The testator left him surviving his wife, the above-named 

plaintiff, Annie Stephens, and his six children Mary Jane 
Stephens, James Dawson Stephens, John Mitchell Stephens, 
Richard Stephens, Ada Stephens, and Charles Edward 
Stephens. 

4. The said Mary Jane Stephens was bom on the 9th day of April, 

1860 ; the said John Mitchell Stephens on the 23rd day of 
December, 1864 ; and the said Ada Stephens on the 14th 
day of November, 1872. 

5. The said Mary Jane Stephens was on the 3rd day of August, 

1881, lawfully married to the plaintiff Thomas Howard 
Wright, of Edithburgh, in the said province, bank manager, 
and died on the 4th day of June, 1882, at Edithburgh afore- 
said without leaving any issue. 

6. The plaintiff Anne Stephens has since the death of the testator 

remained the testator's widow. 

7. On the 13th day of November, 1883, by indenture bearing that 

date and made between the said Richard Livitt Lander and 
William Rogers of the one part, and the Trust and Agency 
Company of South Australia Limited of the other part, the 
said Richard Livitt Lander and William Rogers retired from 
the trusteeship of the said will, and did appoint the defen- 
dant company, under the name of the Trust and Agency 
Company of South Australia Limited, to be the trustees of 
the said will of the said testator in the place and stead of 
the said Richard Livitt Lander and William Rogers. 
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The plaintiffs claim— *^ull coukt 

1881 

1. A decree declaring what is the true construction of the will of 

the said Richard Stephens. ^^''othhrs''''" 

2. An order that the costs of this action be paid out of the estate trustm ahd 

^ AOKNCT Co. 

of the said testator. 

The defence admitted the statements in plaintiffs' claim. 

Symon, Q. (7., for the plaintiffs — This is an action in solemn form for 
the administration of the estate of Richard Stephens, late of Yorke*s 
Peninsula, sheepfarmer, deceo^ed, and the claim is limited to asking 
the Court to decree as to the true construction of the will of the 
testator. It comes before the Court now on a motion under order 
made by his Honor Mr. Justice Boucaut on July 3. There is only 
one substantial point, and that comes under the often recurring and 
difficult question of vesting. A question may arise on two considera- 
tions, one applicable to half and the other to one- third of the estate. 
The testator used slightly different language in his will, and the diffi- 
culty now sought to be adjusted in a friendly action arises in this way. 
The plaintiff Ann Stephens is the widow of the testator, who died on 
September 19, 1875, and all the other plaintiffs except T. H. Wright 
are the children. Wright was married to the testator's daughter, 
who died after the testator and before the distribution of the estate. 
If she had left issue her issue would have taken under express 
direction in the will, but she had no children. The husband Wright 
claims the portion of the estate vested in the deceased wife. If he does 
take under the will he will have to extract letters of administration 
of the estate of his deceased wife. On reading the will it is clear that 
the testator's intention was to provide for his children and their 
issue, the property to go to them when the youngest had reached the 
age of twenty-one years. There is only one period of vesting as to 
both halves of the property, and to hold the contrary will be open to 
the objection of having two periods of vesting, which the testator 
clearly did not intend. In re Bragger (56 L.J. N.S. Ch. 490). 

Neslyit, for plaintiff Wright — According to ray interpretation of 
the will my client by representation takes his wife's share. There is 
nothing in the will to show that the testator intended to provide only 
for those of his issue who survived. If any child died without issue 
his or her share could be dealt with according to his or her disposi- 
tion of it. A postponement of payment till the youngest reaches the 
age of twenty- one years is not personal to the eldest. In the expres- 
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PULL COUET giQn it surviving children and their heirs," the term " heirs " must 

1§®! mean heirs of those who are dead. Shum v. Hobhs (3 Drury 98), 

Stbphbns ahd Leeming v. Sherratt (2 Hare 14). 

V. 

Trdstm and 
aqrhctCo. rpj^^ Court decreed that upon the true construction 

of the will all the children of the testator 
took vested interests at the testator s death in 
both halves of his residuary estate. Costs 
of all parties as between solicitor and client 
to come out of the estate. 
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In the Supreme Court. — In Banco. 

WEAVER V. SOUTH AUSTRALIAN RAILWAY 

COMMISSIONERS. 

NegUgefice — Contributory Negligence — Nonsuit. 

When in an action for damages for negligence it appears from the plaintiff's 
evidence that the injury was caused wholly or partly by the omission of a doty or 
the commission of a negligent act by the plaintiff it is the dnty of the Judge to 
nonsuit. 

This was a case reserved from the Local Court, Port Adelaide, in 
which the plaintiff (F. Weaver) had claimed in the Conrt below £30 
damages against the Railway Commissioners for injury done to his 
horse and cart on Robinson-bridge, Port Adelaide, on Dec. 30, 1890, 
by the negligence of their servant in coming into collision with his 
vehicle. The defendants pleaded contributory negligence. The S.M. 
refused to nonsuit and left the case to the jury on the evidence, and 
the jury found a verdict for the plaintiff. The points for the 
consideration of the Supreme Court were — 

1. Whether upon the evidence adduced by the plaintiff there was 

any negligence proved against the defendants or their 
servants entitling the Magistrate to send the case to the 
i^ry. 

2. Whether upon the evidence of the plaintiff the evidence was 

not suflSicient to show that the accident was caused wholly 
by the negligence of the plaintiff. 

3. Whether by the evidence df the plaintiff and defendants there 

was not suflSicient to show that in law there was no evidence 
of any negligence on the part of the defendants. 

The facts are set out in the judgment. 

Symon, Q.C. (with /. M. Stuart) for the defendants — If the evidence 
is equally consistent with negligence and no negligence, there is noth- 
ing to go to the jury. It is the duty of the Judge to nonsuit. Cotton 
V. Wood (8 C.B. N.S. 668), Phelps v. Great Eastern Railway Company 
(21 L.T. N.S. 443), Wright v. Midland Railway Company (51 L.T. 
N.S. 539), McAshill v. District Council of Spalding (24 S.A.L.R. 
140). The plaintiff must prove negligence on the defendants' part. 
If it appear on cross-examination or in the plaintiff's <;ase that the plain- 
tiff has been guilty of contributory negligence, there is nothing for 
the jury to decide. If, however, the defendant in contradiction of the 
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FULL COURT plaintiff's case seeks to prove contributory negligence, there is an 

1^?1 issue of fact for the jury to decide. . The reason of this is found in 

Wkavrr the fact that juries are too easily moved in such cases to sympathy. 

Com M ^s lOKK^/s '^^^ plaintiff attempted to cross the bridge when the train was 
coming down at a rate at which it could not be pulled up readily, and 
the question is whether it was the action of a reasonably careful man 
to remain so long on the bridge as the plaintiff did. It was not a 
dark night, but broad daylight, and it was the plaintiff's fault that 
he received the injury. He might have turned back. The driver 
of the engine could not. We contend that there was no aifirraa- 
tive evidence given for the plaintiff that there was negligence. 
His evidence proves nothing on which the presiding Magistrate 
could send the case to the jury. Ooyle v. Oreat Northern Bailway 
Company (20 Ir. L.R. Q.B. 409). 

Kingston, Q.C. — There was no prior right on the part of the 
engine to block the passage over the bridge. It may well be 
put that the one first on the bridge had the right to the way, and 
that a man in the ordinary course of public traffic had a right to 
claim free passage. Admitting the possibility of the two passing it 
would be improper, negligent, and unreasonable for an enginedriver 
seeing a person in possession of the roadway to force a passage. 
Admitting further that the danger whistle was sounded as urged for 
the defence, that would not entitle the enginedriver to go on at all 
hazards. If he could stop he was bound to do so. He could have seen 
the plaintiff had he been looking, but it is clear from the evidence he 
did not look. That is negligence. It is shown that he could have 
stopped the train. Was he not bound to do so ? It is not until the 
plaintiff reaches a point at which it was impossible for him to turn 
back that he finds the engine was on the move. There is a conflict of 
evidence, and that circumstance alone disposes of the question of 
whether or not the Magistrate was bound to nonsuit. The jury found, 
as they readily might, that there was negligence on the defendants' 
part. Badley and Another v. London and North- Western Bailway 
Company (35 L.T. N.S. 637). Was the plaintiff lawfully on the 
bridge when the accident happened ? That is a question for the 
jury. Dublin and Wexford Railway v. Slattery (L.R. 3 App. Ca. 
1155), Rogers v. Rhymney Bailway Company (26 L.T. N.S. 879), 
Badley and Another v. London and North Western Bailway (Jo. 
(sup,) The plaintiff was lawfully on the bridge. The only danger 
was the danger caused by the driver entering the bridge when 



LAW REPORTS. 159 

the plaintiff was crossing, but the plaintiff was not bound to foresee the ^^^^ COUET 

driver's negligence. The driver on the other hand knew that to go* ^^ 

on the bridge was to invite a collision. He had no right to force a Wk^vbr 
passage at all hazards. In a case of this sort the questions which commwsionbrb 
ought to be decided by the jury are — 1. Was the defendant negli- 
gent ? 2. Was the plaintiff negligent ? 3. Could the defendant by 
the exercise of ordinary care have countervailed the plaintiff's negli- 
gence ? There was negligence on the part of the defendants, but no 
contributory negligence on the part of the plaintiff. 

St/mon, Q.C, replied. 

Cur: adv: vult. 



BuNDEY, J. — In this action the plaintiff obtained a judgment in Septemher 29. 
the Local Court of Port Adelaide before the then Special Magistrate, bundey, j. 
Mr. Form by, and a jury for £80 for the loss of a horse stated to have 
been destroyed through the alleged negligence of an enginedriver in 
the defendants' employ, but a case was reserved for the consideration 
of this Couii; as to whether there was any evidence to warrant 
the finding. The facts of the case are within a narrow compass. 
Across the entrance to the basin of the docks at Port Adelaide is a 
swingbridge called " Robinson- bridge," which is used for both rail- 
road and vehicle traffic to and from various wharves and other parts 
of Port Adelaide. It is sufficiently broad for two ordinary vehicles 
to pass when crossing it in opposite directions, but not wide enough 
for a train and a vehicle to pass ; hence it is necessary that care and 
judgment should be exercised by drivers, whether of engines or 
vehicles, when using it. Anything like recklessness or carelessness 
in this respect would undoubtedly produce serious consequences, but 
there is little danger if ordinary forethought is used. On the day the 
accident occurred the enginedriver had started the train from Dunn's 
mill going towards the bridge in a southerly direction with twenty 
truckloads of coal, about 140 tons in all. It is not suggested that the 
train was travelling at undue speed ; indeed this is stated not to have 
exceeded one and a half to two miles an hour, in proof of which two 
heavy horse drays went on the bridge at a walking pace in front of it 
and crossed before it. It is also proved that the warning whistle of 
the train was given before the bridge was' approached. The plaintiff 
attempted to cross it in the opposite direction, i.e. from south to north. 
His evidence is that as he approached the bridge he thought the train 
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FULL COURT ^^8 at a standstill, but when lie got half-way or so across (it is 132 

^^ feet long) he noticed the train was coming on. He did not attempt to 

Wrivbr pull np or turn his horse, but drove on, holding up his hand and 
c^ MM^^^^N■V8 ^^^^^^S °^* ",Stop ! stop ! " If instead of doing this he had stopped 
BUNDEY J ^^® liorse when he first saw the train was moving, or turned round 
when he found it on the bridge and gone quietly back till it had 
passed, it is clear that no accident would have occurred, instead of 
which he negligently drove his horse into danger, and conamitted 
a grave error of judgment in concluding that in the circum- 
stances in which it was placed the train could stop so that he 
would be able to get clear across. The consequence was that in 
striving to turn when too late the back of his cart became entangled 
in some part of the bridge, and unfortunately for him his horse was 
killed, notwithstanding the efforts of the enginedriver by putting on 
his bmke to avert the accident. In the plaintiff's cross-examination 
he candidly admitted that he did not think of looking for the train 
after he entered upon the bridge. Upon these facts, notwithstanding 
the ingenious and strenuous arguments that were advanced by the 
learned counsel for the plaintiff, I am unable to see any evidence of 
negligence on the part of the enginedriver, and I am at a loss to 
know what more could have been done by him. No Judge would 
hold the railway authorities to a stricter compliance with every 
safeguard against carelessness than myself, for it is necessary for the 
safety of the pablic, and I fully recognise that enginedrivers are 
essentially amongst those who should be compelled to exercise the 
greatest care and be held to strict account in case of accidents, but 
I fail to see any just cause of reflection upon this particular engine- 
driver's conduct. But even if there are some grounds to charge him 
with negligence, that is not sufficient to entitle the plaintiff to succeed 
unless he can show that the accident could not have been avoided by 
reasonable care on his part. I have already dealt with the fact of his 
continuing to advance across the bridge under the circumstances, 
and said that in my opinion he acted injudiciously in the course he 
pursued. I will now add that I think there was an absence of 
reasonable care on his part, but for which the accident would 
not have occurred. A number of authorities have been cited in the 
course of the argument, but I do not think it necessary to embody 
them in the judgment, because the law is clear that if by the exercise 
of ordinary care a man can avoid an accident, he is not entitled to 
recover, because he is the author of his own wrong; he cannot 
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maintain an action against anyone if his own negligence has partly ^^^^ couet 

directly caused the injury — mutual negligence gives a right of ^^ 

action to neither party. The whole question of negligence and Wbavbe 
contributory negligence was elaborately discussed in a case for a co*^iJ|jJoHBks 
reference to which the Court is indebted to Mr. J. B. Sheridan, viz. bundey, j. 
The Bernina (12 P. Div. 58), from which case the following short 
but authoritative dicta from the judgments of Lord Justices Lindley 
and Lopes are extracted, and which are expressly in point on the issue 
which we are called upon to determine in this case. Lord Justice 
Lindley said — '^ If there has been as much want of reasonable care on 
" A's part as on B*s, or, in other words, if the proximate cause of the 
" injury is the want of reasonable care on both sides, A cannot sue B. 
" In such a case A cannot with truth say that he has been injured by 
" B's negligence ; he can only with truth say that he has been 
"injured by his own carelessness and B's negligence, and the two 
"combined give no cause of action at common law." Lopes, L.J., 
said — " That a plaintiff cannot recover damages for an injury to 
" which he has directly contributed is an established principle of 
" law. And it matters not whether that contribjition consists in 
" participation in the direct cause of the injury or in the omission of 
" duties, which, if performed, would have prevented it. If the fault, 
^' whether of omission or commission, has materiallv contributed to 
" the injury, the plaintiff is without remedy against one also in the 
*' wrong." Applying the preceding dicta to the circumstances of the 
case now under consideration, I think the plaintiff, according to his 
own evidence, omitted to think of the danger to which he was 
exposing himself and his property and to guard against the con- 
tingency which arose. This was the omission of a duty. Moreover, 
by forcing his horse onward when he was in a position of security, 
and in face of a transparent danger he was guilty of an act of 
negligent commission which brought about the result complained of. 
Even, therefore, if there were evidence of negligence on the part of the 
enginedriver, the plaintiff cannot succeed, but as already pointed out, 
for the reasons given, I am unable to see any such evidence. The 
question reserved in the special case, viz. whether the evidence 
adduced by the plaintiff showed any negligence on the part of the 
defendants entitling the learned Magistrate to leave the decision of 
the case to the jury and to refuse a nonsuit should be answered in the 
negative, and the verdict will be set aside and judgment will be 
entered for the defendants, with costs of action and of the appeal. 
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FULL COURT BouCAUT, Acting C.J. — I concur in the judgment of my learned 

}^ colleague. It is clear that there was no negligence on the part of the 

Wbatib enginedriver, and that the cabdriver was himself guilty of negligence. 

S.A. Bailwat I cannot understand the contention that the cabdriver had possession 

BOuicAUT ®^ ^^® bridge, but in any case it was idle for the plaintiff to persist in 

Acting C.J. moving on and to call " Stop, stop," to the enginedriver who had 

charge of an engine drawing 110 tons of goods which could not be 

stopped 80 readily as a horse and cart. Under the circumstances I 

think that if the enginedriver had been injured he would have had a 

right of action against the cabdriver. The decision of the lower 

Court must be reversed with costs. 

Appeal upheld with costs. 
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In the Supreme Court.— In Banco, ^^^ COUET 

BOUCAUT. 
Actiiur C.J. 

Re PATRICK McSWEENEr. ^d 

BUNDEY. J. 



Police Act 1869 — The Justices Procedure Amendment Act l^SQ-^— Habeas corpus 

— Power of Justice to imprison with hard labor, CMabvr 16. 

By Beotion 25 of the Jnstioes Procedure Amendment Act 1883-4 JnsticeB are 
empowered on conviction to award imprisonment with hard labor in oases where the 
Act under which the information or complaint is laid gives a power to imprison only. 

Motion to make absolute a 'rule nisi for writ of habeas corpus. 

The prisoner, Patrick McSweeney, was on the 8th day of October, 
1891, charged in the Adelaide Police Conrt on an information nnder 
sec. 59 of the Police Act 1869 with using insulting behaviour in a public 
place with intent to provoke a breach of the peace, and being 
convicted was sentenced by the Police Magistrate, Mr. T. K. Pater, 
to one calendar month's imprisonment with hard labor. 

J. H. Symouy Q.C, in support of the rule — The information 
against McSweeney was laid under the Police Act 1869, sec. 59, and 
the chief point which 1 take is that under that section the appellant 
cannot be sentenced to a term of imprisonment with hard labor. The 
appellant was sentenced for using insulting behaviour in a public 
place with intent to provoke a breach of the peace. The offence was 
evidently regarded by the Legislature when they passed the Act as 
one of the least heinous and most venial under the Police Act. An 
ofEender is subject to a fine of £2, or may be condemned to be kept 
in gaol for any period not exceeding one calendar month under clause 
59. There is no power under that section to award hard labor. In 
fact it would necessitate a great stretch of imagination to enable one 
to suppose that it was the intention of the Legislature to attach hard 
labor to an offence of this character. Though there is no power to 
give hard labor under that section, it is contended that the necessary 
authority is given under sec. 25 of The Justices Procedure Amendment 
Act of 1883-4. The generalisation contained in that section is stated to 
give discretion to a Justice or two Justices to award hard labor, 
though no such discretion is given by the Police Act. My point 
is that where there is a section in an Act framed in the interests of 
mercy and mitigation it is not to be construed in favor of the agg^- 
vation of punishment. The whole scope, object, and intention of 
section 25 is mitigation. It is argued that that section gives a 
power to impose hard labor in such a case as that now being dis- 



164 LAW REPOaTS. 

PULL coiTKT cnssed. I contend, however, that the generalisation in that section 

^^^ cannot be held to apply to this case, and I consider that 

Be it was certainly not the intention of the Legislature to allow 

WBEMBT j^g^j^jgg ^Q award hard labor in cases of this trivial character. I am 
not going to deal with charges which might have been laid, but only 
with the dry point of law involved in this particular one. There 
is another point, and that is that the hard labor here given involved 
not simply the power to award hard labor, but the power to attach 
to it the maximum term of imprisonment. The words are — " May 
"impose the same with or without hard labor, and reduce the 
" prescribed period thereof," and you must add " or do either of such 
" acts." There is no power to aggravate the punishment, and stated 
shortly the two points which I take are — 1. That section 25 does not 
give the power of awarding hard labor unless where it has been 
specifically given by the special Act. 2. That if it does, it does not 
give the power to impose hard labor unless it be accompanied by a 
reduction of the term. If the reverse be true it will lead to a sad 
state of things, and I might draw the attention of the Court to some 
instances under the Police Act as to the unfairness of such a power 
being given to a Justice who might not be very learned in the law. 
It is well to consider what hard labor really means. It is not as 
is popularly supposed, hard work, but as your Honors know as 
jurists, was introduced as an equivalent to transportation. It is in 
fact penal servitude. It was not till the time of George III. that this 
power was given, and from that time it has had the meaning which I 
have mentioned. In this case it is our duty to seek to discover the 
intention of the Legislature. That intention may be discovered 
from the marginal note, though I do not attach much importance to 
that. The marginal note in the Act of 1883-4 refers to terms with 
or without hard labor. With the exception of the words " with or " 

and " or do either of such acts " the clause is the same as that of the 

* 

English Act, and as the whole scope of the Imperial Act is mitigation 
we must by comparison interpret our Act as having a similar beneficial 
purpose. Again, we can ascertain the intention of the Legislature 
from the preamble and its general scope. See Dwarris on Statutes, 
Ux parte Walton, In re Levy (17 Ch. Div. 746). The question in this 
case is as to whether the literal interpretation should prevail over 
the spirit of a statutory provision. One Judge went so far as to read 
a similar provision with the addition of words of his own so as 
to exclude from the operation of the provision. In the Vestry of St. 
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Johns, Hampstead, v. Cotton (12 App, Ca. 5), we find there the same FULL COURT 

rule was applied to include the defendant within the operation of the ^^ 

statute. The golden rule of construction is to ascertain the object of *« 

the Legislature, ** to find out/* to use the words of Lord Watson/' the 
" general scheme disclosed in the context," or, to use the words of 
Lord Halsbury, " the governing sense," and then to construe it 
by reference to that sense and not by reference to the literal 
interpretation of an isolated word." TVebley v. Woolley (25 L.T.N.S. 
629). Section 25 of The Justices Procedure Amendment Act does 
not impose new punishments, but deals with punishments already 
prescribed, and its meaning is that if the imprisonment may be with 
hard labor, the hard labor may be retained or omitted. If the 
punishment be already with hard labor the Justices are by the 
section permitted to give the punishment without hard labor ; on the 
other hand if the clause is construed to mean that in cases where the 
imprisonment was to be without hard labor before the present Act was 
passed the Justices may under this Act impose hard labor, this would 
be inconsistent with the purposes of the Act and would be stretching 
the words in a direction contrary to the governing intention of the 
statute. If the sentence in question be lawful, it would be lawful to 
inflict imprisonment with hard labor for riotous behavior in a public- 
house, although the term of imprisonment is not more than seven 
days under clause 54 of the Police Act. The reasonable conclusion 
appears to be that the draftsman purposely omitted the words " or do 
*' either of such acts," which are found in the English Act, while the 
words " with or " which are not in the English statute, were inserted, 
and this shows that his intention was to prevent any distribution of 
the powers which he previously gave. If it was the intention of the 
South Australian Legislature to give hard labor then they have 
mitigated the severity that would flow from that by omitting the 
alternative words " or do either of such things," leaving it imperative 
to give hard labor, but to reduce the term of the sentence. I contend, 
however, that the only discretion given is to retain or remit hard 
labor when hard labor may be given under the special Act. Taking 
this view, all the words have a meaning. The language in clause 25 
is " to order imprisonment," whilst in clause 59 of the special Act 
the words are " to commit to goal," so that according to the literal 
interpretation my argument must hold. Finally The Justices 
Procedure Amendment Act, as its title indicates, deals with procedure, 
^ is^ct which strongly supports my contention as showing how 
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FULL COUBT inconsistent and incongmous is the power claimed under section 25 

^M having regard to the whole scope of the Act. 

^ The Crown Solicitor (J. M, Stuart) showed cause. — I propose to con- 

fine myself to clause 25 of the Act of 1883-4. The learned counsel Mr. 
Symon said that the meaning of the section cannot be gleaned, as it is 
ambiguous^ and there is no power for the Justices to add hard la)bor 
to the full sentence, because that is outside the mere question of 
procedure. I contend that that discretion is given. The Legislature 
have thought fit to give that discretion in a specific section dealing 
not merely with procedure but dealing with the administration of 
the law in certain cases. Section 25 deals not only with imprison- 
ment under existing Acts, but with imprisonment under any 
subsequent Acts. The Legislature has absolutely given to the 
Justices a powjBr to mitigate and to add. They have a power to 
award imprisonment with or without hard labor, and in order to give 
any different meaning the section would have to be redrafted. The 
section is more in the direction of discretion than mitigation. The 
words " to order imprisonment " in the fourth line refer to any 
imprisonment with or without hard labor. The learned counsers 
argument as to the Imperial statute, cuts both ways. He omitted to 
point out that not only are the words *' with or " added and the words 
"or do either of such Acts" omitted in our Act, but also that the 
word "may" is added in the local Act. That word has a well defined 
meaning according to the Language of Acts Act 1873, and imports the 
intention of the Legislature to give Justices full discretion. The section 
in itself is a distinct enactment giving discretion to Justices which 
they are bound to exercise. The Court to find otherwise must decide 
either that the Legislature exceeded its power in this enactment or 
that the Act must be read in more ways than one. The Court has 
nothing to do with consequences, that is a matter for the Legislature to 
consider. The arguments of the learned counsel as to the construction 
of statutes do not apply to a case like the present. The Court must 
give effect to the words of the statute unless they find an ambiguity, 
an absurdity which could not be attributed to the Legislature, or an 
inconsistency with the intention of the Legislature, as shown by the 
general scope of the Act. In Railton v. Wood (15 App. Ca. 367) 
Lord Cairns said — " It is the bounden duty of the Court to adopt the 
" construction which will best give effect to the purpose for which 
" the statute was passed.'' The language in the section in question is 
clear and involves no absurdity or inconsistency. Vague specula- 
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tions as to the intentious of the Legislature cannot be entered upon ^ULL couet 

on a simple question of construction. This is not a remedial Act 1??-^ 

Hardcastle (p. 15). «« 

/. H, SymoUy Q.C.\ in reply — The Crown Solicitor has not dealt 
with what was the scope, object, and intention of the Act. What 
were the Lej^islature legislating^ for ? Amelioration. If the* powers 
are discretionary why should not the Magistrate have the power to 
increase as well as lessen the fine ? No argument has been advanced ^ n 
to qualify the intention of giving the Justices a disctetion, but a 
discretion only in the direction of mitigation. If that be the question 
then there is clearly an end to the argument. There is no room or 
need for vague speculation, but the rule is to give effect to the inten- 
tion or spirit where the language is inconsistent with the wording of 
the Act. This is a sound rule. Another is that where there are two 
constructions, one of which is inconsistent with the intention or 
spirit and the other consistent, it is the bounden duty of the Court 
to prefer the construction consistent with the spirit or intention and 
to reject the other. This is from the judgment of Lord Cairns in 
Jiailton v. Wood (15 App. Ca. 867). If there is a doubt it wonld 
surely be better to solve it in favor of the evident intention of the 
Legislature as in favor of mitigation. It is surely better to err on 
the side of mercy than of severity. 

BoDCADT, Acting C.J. — This is a case in which the Court is called boucaut, 
upon to construe clause 25 of The Justices Procedure Amendment 
Act of 1883-4, and to say whether that clause gives the power to 
Magistrates to order imprisonment with hard labor in cases where 
the Act under which the information is laid does not give such a 
power. It is a very simple point — a question of pure scientific law 
upon the construction of an Act of Parliament. I agree with Mr. 
Symon, with all respect to the Legfislature, that it does seem a most 
startling, if not a shocking thing, to concede such a power to Justices 
and to say that in cases where no imprisonment with hard labor is con- 
templated by the Act passed or by the Act to be passed, and in 
respect of which Parliament thought or may think that there should 
be no imprisonment with hard labor, that the Magistrate shall have 
the discretion to order imprisonment with hard labor. It is, as Mr. 
Symon said, most important, perhaps not in those cases whore losser 
terms may be given, but yet important in other cases. Now 
Mr. Symon admits that the words are large enough, and it is 
impossible for anyone understanding the English language and 
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PULL COUKT knowing the grammatical effect of words to come to any other 

^®1 conclusion than that the words are large enongh. Dealing with 

Be the words alone we find that these practically are — " Notwithstanding 
" any enactment to the contrary where one or more Justices have 

BOUCAUT 

Acting c. J.' "authority to order imprisonment they may impose imprisonment 
" with or without hard labor." So far as the grammatical constrnc- 
tion of the words is concerned there is no possible doubt, and Mr. 
Symon very fairly admits that. Then we come to the point upon 
which Mr. Symon bases his argument. I am sure that both my 
learned colleague and 1 have given the greatest attention to it. Accord- 
ing to the law laid down some words of an Act of Parliament are not to 
be adhered to if they involve any inconsistency or absurdity. We are 
called upon to enquire if there is any such absurdity or inconsistency 
which would cause us to reject the words " a Magistrate may imprison 
" with or without hard labor." It is true that if the Court holds 
that the scope and object of the section is mitigation, and mitigation 
only, then the conclusion is irresistible that there is no power to give 
hard labor. But we have to look at the rest of the section. I do not 
see anything in the other part of the section which will justify me in 
believing that the object of the Legislature was mitigation only. If 
there had been a preamble to the Act or clause showing that these 
words dealt only with mitigation I might come to an opposite conclu- 
sion, but there is no such preamble. If there were anything in the other 
part of the section which showed me that the Justices should not have 
the power of increasing but only of mitigating with respect to the 
words "with or without hard labor," I would be bound to coincide 
with Mr. Symon's opinion. There is, however, nothing in the Act or 
in the section to justify me in coming to that conclusion. The pre- 
amble of the Act is — " Whereas it is expedient to amend the law 
" relating to the duties of Justices of the Peace and to make further 
"and better provision for its administration in certain cases. . ." 
It is a general provision enabling Justices of the Peace to admini- 
ster the law, and in other sections it will be found that Justices are 
given power to increase sentences and not merely to mitigate them. 
It is shown clearly that it was in the contemplation of the Legisla- 
ture not merely to confine the Justices to amelioration but also to 
give them various other powers. In section 25 the other part is 
not favorable to mitigation only. There is no rule of construction of 
which I know that will enable me to say that because the Legislature 
in two or three other seQtioAS appear to intend to ameliorate they did 
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not intend to give the power of increasing in this section. It is impoB- ^^^^ coubt 

sible for me to reject the words " may imprison with or without hard ^^ 

labor " put in so clearly. Mr. Symon has referred to the Imperial ^ 

Act, and there are two points in it which demand attention. We are ' — 
asked to consider the effect which the Imperial Act may have upon Acting c.J.* 
the construction of the local Act. Mr. Symon suggests that the 
Imperial Act goes to prove that the words " with or " have been 
slipped into our local Act. If the words have been slipped in and are 
grammatical, and there is no absurdity, I am not entitled to reject them 
because they have been slipped in. Looking at the Imperial Act it is 
in that particular impossible to say, but it seems to me that the 
departure in the local Act is deliberate. The words " with or " have 
been inserted, and the words " or do either of such Acts " omitted. 
It appears to me that both the insertion and the omission have been 
made designedly ; therefore I cannot reject them. So far as the 
other part of the argument is concerned I must hold that the view of 
the Crown Solicitor is the more accurate. If the Act of Parliament 
state that the Court may fine and imprison, fining without imprison- 
ment would be an invalid sentence, and I am disposed to think that the 
eame rule will apply here. I find on looking at the Act that the framer 
of the section framed it so as to avoid that difficulty. The framer here 
states that it shall be lawful to fine and imprison. It must be right 
that the Court may fine, and imprisonment would be a cumulative 
award, so that in one sentence it would be possible to fine and 
imprison. The introduction of the word "may "means that either 
punishment may or may not be superadded. I consider that the f rarmer 
introduced the words deliberately, and that the section is framed 
with the object of adding the power of giving imprisonment with 
hard labor. I do not intend to restrict that power. We have not to 
consider consequences — that is a matter for the Legislature. The 
rule will be discharged. 

BuNDEY, J. — My mind has varied more than once during the pro- bundet.» j. 
gress of the argument, and on first reading the section I thought that 
it would be impossible for the learned counsel to demonstrate that the 
Judge is invested with powers to override the express provisions of the 
Act. But during the case the learned counsel Mr. Symon in his 
argument carried me away chiefly by the manner in which he pointed 
out the consequences which would follow upon holding to the literal 
construction of the section. It is presumed that the Legislature has 
always made itself acquainted with previous legislation upon all 

12 
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FULL COURT matters upon which it is about to make new enactments. This 

l??l laid down in Hardcastle. In this case it is to be assumed that ol 

*« Legislature followed this course and made itself conversant with, tl 
Imperial statute, and that in giving powers and discretion far ail 

BUNDET J. 

away beyond those enjoyed by Justices in England they knew what th^ 
were doing. Sec. 25 of the Justices Proced.ire Amendment Act 1883J 
sets out — '* Subject as in this Act mentioned and notwithstanding- auj 
'' enactment to the contrary, where one or more Justices have ant he 
rity under this Act, or under any other A ct, whether past or f ntnri 
to order imprisonment, or impose a fine, for an offence punishahle on 
*' summary conviction, such Justice or Justices may, in the case o 
"imprisonment, impose the same with or without hard labor, and maj 
"reduce the prescribed period thereof." It has been contended b) 
Mr. Symon that the Court has a right to go beyond the mere letter oi 
the Act and look at its spirit, but at the same time the learned 
counsel said that it is only where there is an absurdity, an inconsis- 
tency, or an ambig^uity that this should be done. In the case oi 
Miller v. Salomons (7 Ex. Reps. 560) Baron Pollock laid down the 
following proposition : — " I think that where the meaning of the 
" statute is plain and clear, we have nothing to do with its policy or 
" impolicy, its justice or injustice, its being framed according to our 
" views of right or the contrary. If the meaning or language used 
" by the Legislature be plain and clear we have nothing to do but to 
" obey it — to administer it as we find it." I am unable to find that 
there is any ambiguity in the section, but that there are serious con- 
sequences arising out of it cannot be denied. With that, however, 
we have nothing to do. Hard labor may have been considered appli- 
cable to sec. 59 of the Police Act by the Legislature, but the Magistrates 
are not bound to give it, being vested with discretionary power in the 
matter. The words of sec. 25 do not contain the slightest ambiguity. 
What we have to do is to decide the case on the words of the statute. 
I had doubts, which are even now not entirely removed, but these are 
not strong enough to enable me to say that the conviction ought not 
to be upheld. 

Rule discharged. 
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In the Supreme Court, — Oivil Sittings, * 



bit 

it or 

1891 

^^^^ BICKFORD & SONS v. PROVOST. i^otwnw le. 17. 

raii 

tie' The Trade Marks Act 1863 — Imitation— Assignment of goodwill — Injunction, 



B. & Sons, wholesale chemists, for twenty-five years mannfaotnred and prepared 
for sale a cough mixture and sold the same wholesale in bottles done up in wrappers 
itk or labels of a distinctive pattern having printed thereon the words and figures — 
. '* Cough Elixir, prepared only by A. M. Biokford & Sons, 19 Hindley-street." 

B. & Sons retailed the mixture at the retail business premises at 19 Hindley- 

'^^^ street, where P. the defendant acted first as their manager and subsequently by deed 

g fj purchased from B. & Sons the whole of the interest and goodwill in the said business 

in Hindley-street and other effects, including a book containing the recipe for making 

saj the mixture. 

ibj; B. & Sons continued after the sale to manufacture and prepare the mixture as a 

t'\ wholesale preparation in other premises, using the same label and wrapper, and for 
some time they supplied the same to P. for sale in his retail business. 

^^'^ Afterwards P. commenced to manufacture and sell the mixture himself, done up 

gig., in bottles with labels similar to those of B« & Sons, but having printed thereon 
" Cough Elixir, prepared by J. A. Provost, late A. M Bickford & Sous, 19 Hindley- 
street." Thereupon B. & Sons provisionally registered their label and wrapper 
tilt under Tfae Trad« Marks Act 1863. 

Held, that apart from The Trade Marks Act 1863, B. & Sous had acquired a 
common law right of property in tbe elixir as a wholesale preparation. That the right 
to prepare the mixture did not pass under the assignment of the interest and goodwill 
of B, & Sons' retifil business to P. 

Held also, that P.'s preparation was an imitation of B. & Sons'. 



This was an action for an injunction and account. 

The main facts as set out in the following paragraphs of plain- 
tiffs' claim were admitted : — 

The plaintiffs have for a long time past carried on the business 
of wholesale chemists at Adelaide, and have for upwards of 
twenty-five years past manufactured and prepared for sale 
a cough mixture, and sold the same under the name of 
"Bickford's Cough Elixir" in bottles done up in wrappers 
or labels. 

The said wrappers or labels have printed or depicted on the 
front thereof the representation of a river with banks, 
and with vegetation and trees ascending from either bank 
and forming the sides of the picture, within which and 
between the banks and vegetation on one side and the 
banks and vegetation on the other are various figures and 
devices, and inter alia the words " cough elixir, for coughs, 
^* colds, asthma, bronchitis, and all pulmonary complaints ; 
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BUNDEY, J. a prepared only by A. M. Bickford & Sons, chemists and 
— "druggists, 19 Hindley-street, Adelaide," and on one side 



Bickford of such wrapper or label are printed the words " This elixir 

Provost. ** was first recommended to the public by W. Bickford 

*'in the early days of the colony as the best remedy for 
"coughs, colds, asthma, and all irritations of the throat, 
"and it has proved itself to be such by the test of long 
"experience. . . ." 

The plaintiffs' said cough elixir prepared and sold in the said 
wrappers or labels aforesaid has become widely known and 
greatly in demand, and acquired a special and distinctive 
reputation, especially in South Australia, in which province 
the said elixir has become and is known and popularly called 
'• Bickford's Cough Elixir." 

The defendant is a chemist and druggist carrying on business 
at Hindley-street, Adelaide, aforesaid in a shop formerly 
occupied by Messrs. A. M. Bickford & Sons, for whom and 
of which shop the defendant was manager for about five 
years and up to the time of commencing business therein on 
his own account. 

The plaintiffs further alleged, inter alia, as follows : — 

The defendant has lately prepared for sale and sold in South 
Australia aforesaid, and still is preparing for sale and selling 
there a cough mixture done up in bottles and with wrappers 
or labels i^imilar in size and shape to the plaintiffs' aforesaid 
wrappers or labels, and the defendant's said wrappers or 
labels have printed or depicted on the front thereof the 
representation of a river with banks and with vegetation 
and trees ascending from either bank and forming the sides 
of the picture, within which and between the banks and 
vegetation on the one side and the banks and vegetation on 
the other are various figures and devices and, inter alia, the 
words " Coiigh elixir, for coughs, colds, asthma, bronchitis, 
" and all pulmonary complaints; prepared by J. A. Provost, 
" late A. M. Bickford & Sons (these words being in very 
" much larger type than J. A. Provost), chemist and 
" druggist, 19 Hindley-street, Adelaide," and on one side of 
each label or wrapper are printed the words " This elixir 
" was first introduced to the public in the early days of the 
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" colony as the best remedy for coughs and colds, asthma, bundey, j. 

" and all irritations of the throat, and it has proved itself to ?^?1 

" be such by the test of long experience. . . ." Bickford 

The plaintiffs' wrappers and label are registered under The Trade Provost. 

Marks Act 1863. 
The plaintiffs claimed an injunction and account. 

The defence and counter-claim set out, inter alia — 

The defendant admits that he has since, oa or about the 
5th day of July, 1890, been preparing and selling in 
South Australia a cough mixture under the name of 
"Provost's Cough Elixir" upon the wrapper or label 
of which, inter alia, are the following words : — " A certain 
cure — Provost's Cough Elixir " (these words being printed 
in the largest type on the said wrapper or label), and 
containing the other words and figures as set out in the said 
5th paragraph of the plaintiffs' claim. But in addition 
to such words and figures on one side of such wrapper or 
label are printed the words ** J. A. Provost, pharmaceutical 
" chemist, 19 Hindley- street, Adelaide, begs respectfully to 
"intimate to his friends and the public that having 
" purchased the business from Messrs. A. M. Bickford & Sons 
" at the above address, solfcits for himself their support, 
" assuring them that no effort will be wanting on his part to 
" carry out in the most prompt manner possible all orders 
" with which he may be favored. Note — All orders should 
" be addressed to J. A. Provost, late A. M. Bickford & Sons, 
" Hindley-street, Adelaide" (the name J. A. Provost being 
in much larger type than A. M. Bickford & Sons). . . 

The plaintiffs in and prior to the year 1884 carried on business 
as chemists and druggists at 19 Hindley-street, and the said 
cough elixir was first prepared and manufactured by them at 
19 Hindley-street. In the year 1884, and whilst the 
plaintiffs so carried on business and manufactured the said 
elixir in Hindley-street, and after the happening of the 
facts in the third paragraph of the claim, the plaintiffs by 
deed sold and assigned to the defendant the whole of the 
interest of the plaintiffs in their goodwill in the said business 
or trade in Hindley-street, and also all the goods, wares, 
merchandise, stock-in-trade, machinery and implements of 
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BUNDET, J. manufacture, trade fixtures, furniture, prescription books, 

^^^ articles, effects, matters, and things belonging to the same 



BicKroBD business or trade or pertaining thereto or used for carrying 

Provost. ^^ ^}^q same, together with full right and power for the 

defendant to carry on the said business in his own name with 
the additional words '' late A. M. Bickford & Sons." 

The prescription for the said cough elixir was contained in the 
said prescription books so assigned as aforesaid, and the 
book containing (amongst other prescriptions) the original 
prescription for the said elixir was delivered by the 
plaintiffs to the defendant and received by the defendant 
a3 part of the property so assigned, and has ever since been 
retained by the defendant. 

After the said sale and assignment the defendant requested 
the plaintiffs to manufacture the said cough elixir for him 
At a price then agreed, which the plaintiffs agreed to do, and 
the plaintiffs manufactured the same accordingly for the 
defendant, and delivered it to the defendant in wrappers and 
labels similar to those used by the plaintiffs before the said 
sale and assignment, and describing the same as being 
manufactured only by A. M. Bickford & Sons, 19 Hindley- 
street. 

In the year 1890, and since, the defendant has manufactured 
the said elixir from the said prescription for sale in his said 
business and has used wrappers and labels for the bottles 
containing the said elixir, describing the same as " Provost's 
"Cough elixir, prepared by J. A. Provost (late A. M. 
" Bickford & Sons, chemists and druggists), 19 Hiudley- 
" street, Adelaide.'* 

The defendant counter-claimed an injunction and account. 

The plaintiffs as to defendant's counter-claim replied, infer alia — 

They admit that on the Slst day of March, 1881, defendant 
purchased from them a retail chemist and druggist's business 
in Hindley-street, Adelaide, and that an assignment thereof, 
and also of the lease of the shop and premises where such 
business was carried on, was executed by them to the defen- 
dant ; but they do not admit that the shop and premises 
were known as "19 Hindley-street," or that they were 
described in either of such assignments as " 19 Hindley- 
ptreet." 
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In the alternative as regards paragraph 3 of the counter-claim, bundey,j. 

the plaintiffs say that if in preparing for sale and selling ^^ 

cough elixir upon the wrappers or labels of which were the bickfobd 
words and figures " 19 Hindley-street " they were acting pbovost. 
contrary to the intent of the provisions of the said inden- 
tures or either of them, the defendant then knew of and 
acquiesced in their so doing ; and the plaintiffs further say 
that between the said 81st day of March, 1884, and the 1st 
day of July, 1891, the defendant purchased from them 
large quantities of the cough elixir upon the wrappers or 
labels of which were the words and figures "19 Hindley- 
street.'* 
Symon, Q.G., and Kingston, Q.C., for plaintiffs — We do not base 
our right; to relief on the fact of provisional registration under The 
Trade Marks Act. By law, apart from this Act, if a manufacturer 
makes an article which he declares to be of public utility, and which 
is distinguished from others of a similar kind, by devices or represen- 
tation by which it becomes popularly known, he acquires a property 
at law in these distinguishing marks or dress, and for the invasion of 
which right the law affords a remedy. If it is imitated so as to be 
capable of deceiving, the invasion of the right can be restrained. 
Taylor v. Taylor (23 L.J. N.S. Eq. 255). In regard to the 
resemblance of the labels see Sehastian^s Law of Trade Marks 
(2nd ed. 144), also Read Bros, v. Richardson Sf Co. (45 L.T. N.S. 
54), and Leier v. Goodwin (36 Ch. Div. 1). 

Sir John Downer^ Q.C. (with W. V. Smith and Scammell)^ for the de- 
fendant, moved for a nonsuit. The plaintiffs have not made out a case. 
We contend the label is not an imitation of Bickford's. If it be he has 
a right to use it under the assignment. The defendant purchased the 
goodwill of the plaintiffs* retail business in Hindley-street, and the 
effect of the assignment gives a right to use Bickford's own label 
and all labels previously used by Messrs. Bickford & Sons. No case 
has been cited showing that a trade mark can be separate from the 
business where there is an assignment of a goodwill. A goodwill 
carries with it the right to trade matters of such business unless 
separated from the goodwill. The assignment of the goodwill carries 
the right to use the name of the business. Our client has taken over 
the business, a fair part of which is the sale of a certain preparation 
made in the particular premises, and the plaintiffs seek to restrain 
him from using the labels which the vendor used on the ground that 
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BUNDEY, J. ^jj,*g ^j^g ^]jg most important part of the businesB done and that the 
^^ preparation was not wholly made on the premLses. His preparation 



BicxFosD which has acquired a reputation under the name of "A. M. 

PBOT08T. Bickford & Sons, Hindlej-street," must have been part of the 
business sold to the defendant by the plaintiffs. 

[BuiTDET, J. — The question is, did the plaintiffs when they disposed 
of the business in Hindley-street, sell the right to the manufacture 
of the mixture in question ? The defendant knew that in this 
instance the plaintiffs occupied a dual position as wholesale and 
retail chemists, and in their position as wholesale chemists manufac- 
tured the stuff largely, which was supplied to him at so mucK per 
gross. There were two separate and distinct businesses carried on. 
On the firm removing to Currie-street they supplied the retail shop 
(which the defendant managed) with all the requisites of the trade. 
Then Provost bought the Hindley-street business and carried it on in 
the same way. Sir John Downer's law is sound, but it does not 
altogether fit the present case.] 

Sir John Downer, Q.G. — There is no evidence of any deception prac- 
tised on anybody by means of the labels, except the opinion of the plain- 
tiffs themselves, who say they are a clever imitation of their own. On the 
contrary, Mr. Green, a witness, saw that it was not Bickford's mixture 
directly he looked at it. The defendant had the book containing the 
recipe for the manufacture of the stuff. On our view of the branches 
of law and fact we decide to call no evidence. The original title of 
Messrs. Bickford & Sons we do not dispute ; the imitation we do 
dispute. It is argued that if we bought the secret in buying the 
book we did not buy the right to represent it as Bickford's cough 
elixir. As the elixir was known as Bickford's cough elixir, in 
making it up and selling it as such we were only doing what we had 
a right to do. As regards the book plaintiffs say it is not a prescription, 
it is a book of recipes, but we say it is a prescription book. The recipe 
of anything which will heal is a prescription. By the deed of assign- 
ment the defendant took everything on the retail premises — everything 
used in the retail business or appertaining to it. As to our alleged 
acquiescence we submit that Provost having a right to make all the 
things that Bickford did under the deed, the agreement between the 
parties really was this — " the plaintiffs agreed to manufacture the 
"article for the defendant," and did so, and in making it up they 
were our agents. If the words " 19 Hindley-street " were out and 
(;be wor^B "Currie-street*' in, no person would be deceived. The 
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use by the plaintiffs of the words "19 Hindley-street" on their bundey, j. 

labels is evidence (which the Court may act upon) to show that the ^^^^ 

plaintiffs still considered the elixir could be mauufactured at 19 Bickfobd 
Hindley-street. provost. 

Symotif Q.C.f in reply — All the plaintiffs ask for is that the defen- 
dant shall be restrained from usinj^ a label to pass off goods of his 
own make as made bv the Messrs. Bickford. Sir John Downer has 
complicated matters by importing into the case items which have no 
bearing on it. The plaintiffs never covenanted to part with the label 
which had " 19 Hindley-street *' on it, and they certainly never parted 
with half the label. Even if the defendant was entitled to say to the 
Messrs. Bickford in 1884 — " You will be good enough to strike off the 
"words *19 Hindley-street' from your label" — he could have done 
so then, but he acquiesced in what they did, and that prevents the point 
being raised now. The learned counsel Sir John has argued that 
having sold the retail business they have sold the right to manufacture 

 

the article in question. We admit that Provost has the recipe for 
making the cough elixir, and he can manufacture it and fill his cellar 
if he likes to do so, but we object to his palming the stuff off as being 
made by Messrs. Bickford & Sons. He can sell the stuff under his 
ow^n name, but he cannot use the name of our clients. 

BuNDET, J. — The object of this action is to determine the right or 
otherwise of the plaintiffs to the exclusive use of a label on their 
manufacture known as " Bickford's Cough Elixir." Before dealing 
with the facts presented by the evidence I am bound to say that some 
points raised by Sir John Downer are somewhat difficult, but if I am 
wrong in the view I take with respect to them, the. learned counsel 
will have the opportunity of putting me right before the Full Court. 
The facts of the case are within a narrow compass. For a large 
number of years the business of retail and wholesale chemists was 
carried on by the plaintiffs, by their mother before them, and by their 
father before her. According to the defendant's own case the cough 
elixir was made by the firm for upwards of 25 years. For a long time 
the defendant was an assistant in the shop, and after the plaintiffs left 
their place of business in Hindley-street and went to Currie-street, the 
defendant acted as their manager at the former place. The peculiar 
nature of the case arises from this, the mode of conducting the business 
was well known to both parties. The cough elixir was manufactured at 
the wholesale premises in Currie-street, and was retailed at the shop 
in Hindley-street. When therefore the defendant purchased the 
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BUNDET, J. Hindley-street business this fact was well known to him. I state 

^^ this on the evidence of Mr. Wm. Bickford, who said the custom of 

BicKFOBD their trade was to supply the retail trade in Hindley-street with this 
Provost, cough elixir at lOs. per dozen when taken by the gross. And it was 
the duty of the foreman or manager to render to the firm weekly 
accounts of the cash sales that took place. The same principle 
obtained when the firm removed to Currie-street. When the 
defendant purchased the business in Hindley-street he therefore 
knew the custom that would be followed. He continued this up to 
the time when a difference arose between him and the plaintiffs — that 
was up to the beginning of July of last year — but he was cognisant 
of their making and selling the stuff wholesale up to the time of 
bringing the action. Up to that time the wrapper, which was on the 
bottles produced in Court with the address appearing on it, was 
always used. After that period, and when this difference of opinion 
had taken place, the defendant put on to the market a bottle with a 
similar wrapper. If the case rested on the two wrappers alone it 
would place the defendant in a very anomalous position. If he puts 
this wrapper forward as a right, why did he use a slightly different 
wrapper? What object could he have if he had the right as alleged to 
use the label bearing Messrs. Bickford's name P I do not think that 
the defendant put it forward as a right, but with the intention of mak- 
ing it represent the elixir made by the plaintiffs, and if the defendant 
had got into the box I would have asked him that straight out, and if he 
were a truthful witness he would have said ** I did.'' Looking at the 
labels I see a great resemblance to the labels used by Messrs. 
Bickford & Sons. The case is on all fours with one I will quote. 
Lord Justice Lindley said in the case of Lever v. Goodwin (36 Ch. 
Div. 1) — "As to the main question, I think the case is plain and 
"easy, and it may be rested upon the defendant's own evidence 
"and upon the appearance of the packages. What is called the 
" general * get up,' which is an expression used by some of the wit- 
''nesses, is so similar that obviously the one might easily be mistaken 
" for the other. Of course, in all these cases there are differences 
" as well as resemblances, and the question, so far as the packages are 
"concerned, must always be decided by contrasting the striking 
"resemblances with the striking differences. Now, the only differ- 
" ence which strikes me at all is this : that Goodwin has substituted 
" the word * Ooodwin,^ in large letters, for * Sunlight.' " As in this case 
the defendant had substituted the word "Provost" for "Bickford." 
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That is the whole difference which catches the eye. Then look at bundey, j. 

the resemblances. Look at the paper, look at the printing — in ^^ 

fact, look at the whole thing, and it is impossible not to arrive at bickfobd 
the conclusion not only that one was intended to pass tor the other, Protost. 
but that the intention has been realised. 1 say this apart from the 
e'videnee. Then if you look at the evidence itself it comes out 
clearly and strongly that the defendant's elixir is often bought 
under the belief that it is the plaintiff's,' and it is useless to 
point out the differences, which of course may be perceived when 
attention is drawn to them. The case I am called upon to 
decide is on all fours with the one I have quoted, and it would • 

be an insult to my common sense to say there is no great resem- 
blance between the labels. I have no doubt, looking at the two 
labels, that one would pass for the other. That being the case it is 
not put forward under a claim of right. If right is insisted on the 
cough elixir might have been sold without any alteration of the label 
at all. The defendant evidently did not think that he had any legal 
right, and I agree with him. The defendant tried to pass the stuff off 
as Bickford's cough elixir, and in taking that view I am fortified by 
the evidence of two witnesses who bought the stuff. On the facts 
there is no doubt, but the question of law is much more difficult. I 
think the effect of the deed was to transfer the retail business of 
Messrs. Bickford & Sons in Hindley-street, and I agree with the 
learned counsel for the plaintiffs that ihe deed does not give the right 
to mal<e the cough elixir and imitate their production, as was done. 
The effect of the deed is to give certain rights, but it did not convey 
to defendant the right to make and sell this mixture. The mixture 
was a wholesale preparation incident to the plaintiffs' wholesale busi- 
ness, and therefore the right to manufacture it did not pass under an 
assignment of the retail business. At first I was disposed to think 
that the plaintiffs had shown a want of consideration to the defendant 
in enforcing the use of words " 19 Hindley-street" on the labels, but 
on reflection and after hearing the evidence that all retail orders in 
letters addressed to the plaintiffs at 19 Hindley-street were sent on 
to the defendant, and bearing in mind what the defendant acknow- 
ledged and had acquiesced in up to the time they went to Currie- 
street, and subsequently acquiesced in, and that quite recently he had 
ordered two gross, I am bound to say that even if I had the option of 
depriving the plaintiff of the account I would not do so. Under these 
circumstances the defendant must be restrained from selling this 
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BUNDEY. J. elixir. The decree will therefore be in favor of the plaintiffs for an 

^^ injunction so restraining him. So far as the counter-claim is eon- 

BicKFOBD cerned judgment will also be in plaintiffs* favor. 

Provost. 

Judgment for the plaintiffs for cm injunction and 
an account as prayed, minutes to he settled 
and spoken to in case the parties differed, 
with costs. 
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In the Supreme Court. — In Banco. 



In ee CAIN'S TRUSTS. 



2'Ae Equity Act 1866 — Rules — Inquii-y— Presumption of death — Presumption 

of continuance of life — Will — Legacy — Lapse, 



PULL COUBT 

BOUCAUT, 

Aotinfir C.J. 

and 

BUNDEY, J. 



1891 
November 24. 



O. by his will gave one-tliiTd of his residuary estate to his daughter " M. or her 
ohildren. " M. had departed this province and had not been heard of for twenty years 
before the testator's death. The exeontors nnder the will paid the residue into 
Court where the share of M. or her children remained unclaimed. On a petition by 
the next of kin, praying distribution of the share in Court, an enquiry by the Master 
was directed and advertisements inserted pursuant to The Equity Act Bules, chap, 
xxviii. sec. 43. On the enquiry it appeared that M. had married one David Soheibner 
and gone to New South Wales in 1847. Hearsay evidence was given of the birth of 
a son of the marriage, alleged to be living in 1855, and a certificate of baptism was 
prodnced, showing that a child C. O. the son of M. and David Shrivener was bom in 
Sydney in 1848. 

The Master reported, inter alia — 

1. That M. was dead in 1862. 

2. That she had a son C. O. who was living in 1855. 
On a motion to vary the Master's certificate, 

Held, that the evidence did not support the finding of the Master that M. had a 
son who was living in 1855. 

Held, further, that the onus of proving the existence of a person or persons 
capable of taking under the bequest to M. or her children was on the executors 
of the deceased's will. 



Motion to vary the Master's certificate. 

Thomas Cain, by his will dated July 1864, gave one-third of his 
residuary estate to his daughter ^' Margaret or her children.'' The 
testator died 10th September, 1864, and in 1865 the executors of the 
will paid the whole residue into Court to the credit of the trusts 
of the will, and the one-third given to Margaret or her children still 
remained in Court. The present petition was filed by some of the 
testator's next of kin alleging the death of Margaret without issue 
prior to the death of the testator and praying distribution of the 
share in Court. 

An enquiry by the Master was ordered as to Margaret and her 
issue. Upon the inquiry evidence was given that Margaret had 
married David Scheibner and gone to Sydney, in New South Wales, 
in 1847, and had not been heard of since 1855. That her family had 
never heard directly from her that she had any children, though it 
was alleged that indirectly they had heard that she had a son who was 
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PULL COURT alive iu or before 1855. A certificate of baptism was produced 

1^1 showing that a child, Christopher Oswald, was born in Sydney in 

Tn re July 1848, the son of David and Margaret Shrivener. Advertise- 

' ments had been inserted in the Government Gazette and other papers 

pursuant to The Equity Act Rules, chapter xxviii. section 43. No 

person had come in and made or proved any claim through Margaret 

or her issue. 

The Master reported — 

1. That Margaret was dead in 1862. 

2. That she had a son, Christopher Oswald, who was living in 1855, 

but there was no evidence to show whether he was living or 
dead or whether he ever had any issue. 

3. That the said Christopher Oswald had not nor had any person 

come in and proved his claim, and the time fixed by adver- 
tisement had expired. 

The petitioners now moved to vary the certificate of the Master by 
striking out paragraph 2 and inserting in lieu thereof — 2. That 
Margaret left no issue living on or after the 10th day of September, 
1864 ; and by a consequential alteration in paragraph 3. 

The executors of the will gave notice of motion to vary the 
certificate by striking out all the words in paragraph 2 after " 1855," 
and by striking out the whole of paragraph 3. 

Piper, for the petitioners — There is no evidence that Margaret 
ever had any issue. If she had the rule (chap, xxviii. sec. 43) 
excludes all entitled, they not having come in under the advertise- 
ments. 

Culross, for the executors— There is evidence of the birth of a son. 
If there were a son the presumption is that he is still living. Taylor 
JSv. (8th ed. 218), Doe d. France v. Andrews (15 Q.B. 756). At least 
the evidence is not conclusive enough to justify distribution. Bowden 
V. Henderson (3 Sm. & G. 360), Watson v. England (14 Sim. 28). The 
onus of proving that the legacy has lapsed is on the petitioners. 
Be Lewes Trusts (L.R. 6 Ch. 356, L.R. 11 Eq. 236), Taylor Ev. (219). 
The rule in the Equity Act does not apply as the son is not an 
" unascertained person." The rule only applies to administration 
suits. 

Biper, in reply — The onus of proof is entirely on the executors. 
Underwood v. Wing (4 De G. M. & Q. 656, 658). There is no pre- 
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sumption of continuance of life, which if relevant must be proved as '^^^ court 

a fact. Beg, v. Lumley (11 Cox C.C. 279). The rule 43 applies to 1^1 

all enquiries, and even if the son were found to have existed he is one ^"^ ^« 
of the class of *' unascertained persons." — 

BOTJGA,UT 

BoucAUT, Acting C.J. — So far as Margaret is concerned the legacy Acting c.j.' 
has lapsed. The Master had three branches of evidence which more 
or less point to the conclusion to which he came, but he has treated 
them as if the weight of the three were sufficient to prove the fact* 
The first point is as to registry. Margaret married and went away 
from Adelaide in 1847, and never communicated with the testator. 
The latter^s family did occasionally hear of her. Some time in 1851 
there was a child registered in Sydney the Christian name of which 
was the same as the name of the child with which the Court is asked 
to deal ; and the Christian names of the mother and father were the 
same as those of Margaret and her husband. The surname was, 
however, quite different. The name of the man who married Mar- 
garet was Scheibner ; the name of the man whose child was registered 
was Shrivener. That might be a mistake of the clerk who registered 
the birth, but if so the mistake has to be proved. This Court cannot . 
jump at the conclusion that a mistake was made. Therefore the 
registry gives no evidence whatever of the registry of a child — the 
child of Mr. Scheibner. The second point of evidence X)n which the 
Court is asked to say that a child was born to Margaret is the state- 
ment of a captain of, a ship, who said that when in China he saw 
Margaret and that she had a fine boy with her. The gossip of a sea 
captain is not evidence, and cannot be accepted as sufficient to satisfy 
the Court. Therefore that branch of the evidence must be rejected. 
The third point is the evidence furnished by the affidavits, but we 
must take the whole of the evidence, and looking at the whole of the 
evidence we see that the statements as to Margaret having a child 
were merely gossip. What does it amount to ? That the McCarthys 
told the Martins, who told Margaret's mother that Margaret had a 
child. For those reasons 1 think that Mr. Piper's contention is 
fair, and that the Master did not sufficiently weigh the statements, 
which as 1 said before were only gossip. The onus rests directly 
with the executors to prove the existence of issue of Margaret 
Scheibner. The Master's certificate must therefore be varied as 
prayed. 

BuNDET, J. — The evidence as to the similarity of the Christian bundet, j. 
names cannot be accepted by this Court, as the surnames were widely 
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PULL coufiT different, one being an English and the other a German name. Nor 

l^i can the Court accept the gossip as to Margaret having a child, nor 

In re the statement of a sea captain that he had seen Margaret in China 
' with a fine boy. Therefore Mr. Piper's contention must prevail. 

BUNDEY, J. 

Order to vary the Master* % certificate. 
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In the Supreme Court, — In Banco, 



In be WHITBY. 



l^actice — Rules of Court — Articles of Clerkship — Assignment of Articles, 



PULL COUBT 

BOUCAUT. 
Acting C J . 



1891 
DecenAet 15. 



W. was articled to O. who though a practitioner of the Supreme Court was a 
clerk to S. who then had two articled clerks and consequently could not take 
another. In 1886, S. then having only one articled clerk, an agreement was entered 
into whereby the said articles of W. were assigned to S. W. continued to serve S. 
beyond the expiry of the term of five years limited in the said articles of clerkship. 
It was afterwards discovered that the articles and the assignment had not been filed 
as required by the Bules of Court owing to the negligence of a clerk in the office of 
S. and on Ilth December, 1888, the Court ordered that the assignment of articles be 
filed as from July 2, 1886, and that service should date from that time. W. neglected 
to enter into fresh articles at the expiry of the original term mentioned in the articles 
entered into with O. 

Held, that W. might be admitted, but that this case must not be regarded as 
a precedent. 

This was a motion for admission. 

Neshit for the applicant — I tender the affidavits of the applicant 
and Mr. Stock, from which it appears that Mr. Whitby fell into the 
error of supposing that the effect of the order of the Court in 1888 
was to extend the term of his original articles, and consequently he 
did not enter into fresh articles but served the full five years 
from the date mentioned in the order, believing that he was serving 
under his articles and complying with the order of the Court. 

Chrtmdy for the Board of Examiners — I raise no objection, but I 
desire the Court to mark that this is an exceptional case and should 
not create a precedent. 

BorcATJT, Acting C.J. — This is a very special case, and upon first 
reading the order I fell into the same mistake as Mr. Whitby did. 
It would be a very great hardship if Mr. Whitby were not admitted, 
and upon a further affidavit being made that Mr. Whitby supposed 
that he was serving Mr. Stock as his articled clerk under the articles, 
I will grant the application. Articled clerks must study the rules 
under which they can gain admission to practise in the Court, and 
this must be a warning to them to do so. 
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Acting C.J. 
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In the Supreme Court, — In Sanco. 

In the Goods op ALEXANDER SfEWART, Deceased. 

Administration — Revocation of grant of Utters of admimstrati&n by the Court 

or a Judge, 

The Sapreme Court has power to revoke a grant of leltters of administration 
granted Isy that Oonrt. 

This was an application on summons to a Judge in Chambers to 
tevoke a grant of letters of administration. The application was 
referred by the Judge, his Honor Mr. Justice Boucaut, to the !Full 
Court. 

•f he facts will appear from the argument. 

Sir John Downer, Q.C7.,for the administrators of Alexander Stewart, 
deceased. This is an application that upon the letters of admimeN 
tration de bonis nan, with the will annexed, already granted to John 
Salmon, Mary A. Stewart, and Alfred Spence, being brought in that 
such letters be revoked, and letters of administration de bonis nan 
be granted to Mary Ann Stewart and Alfred Spence on the ground 
that Mr. Salmon has ceased to reside in the province, and is desirous 
of being removed from the office of administrator. As to the power 
of tbe Court to make the order, see 3 Bacon's Abr^t (475), In 
the goods of Wm, Phillips (2 Addams 335), and In the goods of 
Newton (3 Curt. 428), In the goods of Sparke (17 Jurist 812), and jRe 
Morris (5 L.T.N.S. 768). 

BorcAUT, Acting C.J. — This matter came before me in Chambers, 
and owing to there being a doubt in my mind as to the power to make in 
Chambers an order to revoke letters of administration I thought it 
would be better that the question should come before the open Court, 
as it would then be a more public and permanent record than if it 
were merely an order in Chambers. I have been convinced by the 
authorities cited by Sir John Downer, and will make the order. 

Order accordingly. 
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